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No. 10,793 


STATEMENT OF QUESTION PRESENTED 

I 

The sole question is as to whether or not, with the evi- 

i 

dence before it, the Board of Tax Appeals was in error in 
failing to find that the payment made by the petitioner j 
Bank of the taxes for the second half of the fiscal year i 
1947, made on March 14, 1947, was paid under protest in 
writing by said petitioner Bank, thereby giving to the 

I 

Board of Tax Appeals proper jurisdiction to find that the 
petitioner Bank was entitled to a refund for over-payment | 
of the second half of the taxes for the fiscal year 1947 as | 
it was held to be entitled to refund for the first half of the 

i 

fiscal year 1947. 
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an assessment based upon a four per cent tax and 
to an allowance of interest paid its depositors, the 
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fiscal year 1947 was not paid under written protest 
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In The 

United States Court of appeals j 

For The District of Columbia Circuit 
- 

! 

j 

No. 10,793 


INDUSTRIAL BANK OF WASHINGTON, 

Petitioner 

I 

! 

v. 

! 

DISTRICT OF COLUMBIA, 

Respondent 

i 


Petition For Review of Decision of the Board of Tax i 
Appeals for the District of Columbia 

| 

—j 

| 

BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

i 

On September 14, 1950, petitioner herein filed its petitiori 
for review (J. App. p. 15) of the decision of the Board of 
Tax Appeals for the District of Columbia dated August 
16, 1950, and the transcript of proceedings was duly filed 
in this cause. Petitioner seeks the allowance of a refund 
for the second half of the fiscal year 1947, assessed under 
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the provisions of Title 47, Sections 1701 and 1703, District 
of Columbia Code 1940. 

This Court has jurisdiction of this petition for review 
under Title 47, Section 2404 and related sections, District 
of Columbia Code 1940. 

STATEMENT OF THE CASE 

This cause arose primarily upon the protest of the peti¬ 
tioner Bank and other banks similarlv situated in the Dis- 

* 

trict of Columbia against an assessment for the fiscal year 
1947, assessing the said bank under Section 47-1701 at the 
rate of six per cent of its gross earnings and refusing to 
deduct interest paid by petitioner to its depositors whereas 
the petitioner contended that the rate should have been four 
per cent under Section 47-1703, District of Columbia Code 
1940 having to do with “incorporated savings banks”, and 
that interest paid to petitioner’s depositors should have 
been deducted in computing its gross earnings. 

The question as to the percentage of assessment and to 
the allowance to the petitioner for interest paid to deposi¬ 
tors is no longer a controversial issue as the Government 
has conceded the correctness of the determination that four 
per cent was the proper assessment. However, in handing 
down its Finding of Fact, Conclusions of Law and Judg¬ 
ment based thereon with respect to this petitioner, the Board 
of Tax Appeals took the position that the payment made 
by the petitioner, which the records in the Office of the 
Collector of Taxes showed to have been paid on March 17, 
1947, was not “accompanied by or followed by a protest in 
writing”. On May 8, 1950 (J. App. p. 5) petitioner filed 
supportive and amended data to the petition filed March 
14, 1947, setting forth the payment of the second half of 
the taxes for the fiscal year 1947 as being made on March 
17,1947, according to the records of the Collector of Taxes, 
and with leave of the Board of Tax Appeals first had and 
obtained, offered evidence tending to show that at the time 
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payment of the second half was made on, to wit, March 14, 
1947, that same was accompanied bv a protest in writing, 
addressed to the Collector of Taxes, copies of which were 
sent to the Assessor of Taxes and to the Board of Per¬ 
sonal Tax Appraisers (J. App. p. 5). 

The Board of Tax Appeals found as a fact, as before 
stated, that the payment made as of March 17, 1947, was 
not accompanied by or followed by a protest in writing 
and concluded as a matter of law that the second half of 
the tax for said year, not having been paid under protest, 
that the Board had no jurisdiction over the appeal so! far 
as it related to the said second half. Thereafter and on, 
to wit, May 12, 1950, petitioner filed a motion for recon¬ 
sideration and correction of the Finding of Fact, as here¬ 
inbefore quoted, that “on March 17, 1947, it paid the, re¬ 
maining one-half not accompanied or followed by a protest 
in writing” and to correct the Conclusions of Law based 
thereon that “the second half of the tax for the said year, 
not having been paid under protest, the Board hasj no 
jurisdiction over the appeal so far as it relates to the Said 
second half”. 

i 

Petitioner filed as exhibits to said motion a copy of I the 
letter of protest dated March 14, 1947, addressed to the 
Collector of Taxes and showing enclosures of copies to 
the Assessor of Taxes, D. C., and to the Board of Personal 
Tax Appraisers. As of, to wit, May 16, 1950, petitioner 
filed a motion for leave to present certain evidence and a 
notice to produce, as a part of which said motion petitioner 
offered to prove that the check was paid to the Collector 
of Taxes as of March 14, 1947, in the amount of $2,461.46 
in payment of the second half of the gross earnings taxes 
for the year 1947, and that said payment was accompanied 
by a letter specifically protesting said payment, copies of 
which at the same time were sent to the Assessor of Taxes, 
D. C., and to the Board of Personal Tax Appraisers, and 
as a part of said motion called upon the District of Co- 
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lumbia to produce the original of said communication ad¬ 
dressed to the Collector of Taxes and calling upon the 
Office of the Assessor of Taxes, D. C., and the Board of 
Personal Tax Appraisers to produce the copies of said 
aforementioned communication sent to them as of March 
14, 1947, and reserving the right to offer secondary evi¬ 
dence in the event that said writings as called for were not 
produced. 

The Board of Tax Appeals allowed the taking of testi¬ 
mony supportive of the proposition hereinbefore referred 
to, the pertinent parts of said testimony are found under 
the transcript proceedings in J. App. pp. 17-46. 

After the taking of said testimony the Board of Tax Ap¬ 
peals filed an Amended Finding of Fact and a Memoran¬ 
dum, finding, among other things, that “there was no evi¬ 
dence that the original of such letter of protest had ever 
been received by the Collector of Taxes or by anyone in 
his office” (J. App. p. 13) and making a determination to 
the effect that the petitioner was entitled to a refund of 
$1,386.73 (J. App. p. 14), being the excess paid for the 
first half of said tax, and adhering to his original determi¬ 
nation that the petitioner was not entitled to a refund for 
the second half of said tax. It is from this decision that 
this appeal was taken. 

STATEMENT OF POINTS 

In this appeal petitioner intends to rely upon the follow¬ 
ing points, among others— 

1. The decision of the Board of Tax Appeals is not sup¬ 
ported by the evidence. 

2. The decision of the Board of Tax Appeals was di¬ 
rectly contrary to the evidence adduced at the hearing 
and to the legal presumptions arising therefrom. 


5 


i 
i 

i 

I 

i 
; 

i 
! 
i 

j 

SUMMARY OF ARGUMENT 

! 

1. Having found that the petitioner was entitled to an 
assessment based upon a four per cent tax and to an a)- 
lowance of interest paid its depositors, the Board of Tax 
Appeals erred in its Finding upon the evidence adduced that 
the payment of the second half of the gross earnings taxes 
for the fiscal year 1947 was not paid under written protest. 

i 

ARGUMENT 

j 

1. Having Found That the Petitioner Was Entitled to an 
Assessment Based Upon a Four Per Cent Tax and to 
an Allowance of Interest Paid Its Depositors, the Board 
of Tax Appeals Erred in Its Finding Upon the Evidence 
Adduced that the Payment of the Second Half of the 
Gross Earnings Taxes for the Fiscal Year 1947 Was 
Not Paid Under Written Protest. 

The sole question in this case is as to whether or not 
the amount of tax that was paid for the second half of the 
fiscal year 1947 was paid under protest in writing. Tlje 
fact that the amount was paid is conceded (J. App. p. 18). 
It is respectfully submitted that it is no part of this appeal 
as to whether or not the payment was made prior to the 
time of the filing of the petition. The Board of Tax Ap¬ 
peals took jurisdiction in this matter, and the record clearly 
shows that the assessment was made as of January 17,1947, 
and that the payment of the second half of the fiscal year 
was made within the statutory period of ninety days. Tlie 
sole question is as to whether or not the payment as made 
was made under protest in writing. It is to be noted that 
the Finding of Fact and Conclusions of Law on this point 
as made by the Board of Tax Appeals expressly address 
themselves to first the factual finding that the payment on 
March 17, 1947, was “not accompanied or followed by a 
protest in writing” and upon the Conclusions based bn 
this Finding that the Board had no jurisdiction because the 
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payment for the second half of the fiscal year 1947 had not 
been “paid under protest” (J. App. p. 9). There was no 
counter-appeal taken from this assumption of jurisdiction 
by the Board of Tax Appeals over the proposition involved, 
the only matter made the basis of appeal, as before indi¬ 
cated, being as to whether or not as a matter of fact the pay¬ 
ment was made under protest in writing. 

It seems to us that the testimony taken proves to a demon¬ 
stration that the payment was made under protest in writ¬ 
ing. Reference may be had first to the specific and cate¬ 
gorical statements made by Jesse H. Mitchell, President of 
the petitioner bank. Under direct examination Mr. Mitchell, 
having exhibited to him Petitioner’s Exhibit 13, the same 
being a check in payment of the second half of the tax for 
the fiscal year 1947, which said check appears as an exhibit 
(J. App. p. 45), same being dated March 14, 1947, payable 
to the Collector of Taxes, D. C., in the amount of $2,461.46 
and signed by John F. Cook, Cashier of the bank, testified 
that this check dated March 14, 1947, was accompanied by 
a letter mailed on March 14, 1947 (J. App. p. 27), the con¬ 
tent of which said letter appears in the Record, J. App. 
pp. 45-46, and which we here quote as follows: 

“Collector of Taxes March 14, 1947 

District Building 
Washington 4, D. C. 

Dear Sir: 

We enclose herewith our Cashier’s Check No. 2443, 
in the amount of $2,461.46, in payment of second half 
of Gross Earnings Tax. We wish it understood that 
this payment is being made under protest in order to 
protect our legal rights in the matter. 

Very trulv vours, 

Enclosure John F. Cook, Cashier 

CC: Assessor Taxes, D. C. 

CC: Board of Personal Tax Appraisers” 
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Mr. Mitchell further testified as follows (J. App. pp. 28, 

“Q. Did you order that check to be sent? A. I orr 
dered it to be sent. 

“Q. Where? A. To the Tax Office. 

“Q. Did anything accompany that check? A. A let¬ 
ter. 

“Q. I will ask you to look at these copies (handing 
papers to the witness). A. Yes. . . . 

“The Witness: A check? 

“The Board: No, the copies of the letter. 

“The Witness: I have only what is down here. ][ 
know there were two copies which were sent together 
with the original—besides the original. . . . 

“Q. Are you acquainted with this check? A. I am. 

“Q. What became of the original letter? A. The 
original letter was sent to the Collector of Taxes Offic^ 
with this check enclosed. . . . 

“Q. Now, did you get anything in return? A. We 
subsequently got a receipt for that payment. 

“Q. WTiere did you get this receipt from? A. It 
came from the Collector’s Office. 

“Q. And that was a receipt that the bank received 
after you transmitted your check and the letter to the 
Tax Assessor ? A. That was after that was done. That 
is right. . . . 

“Q. Now, when that reecipt was received by yon, 
what was done with the receipt? A. It was put in the 
fiiles for future reference. 

“Q. Whien you transmitted the original to the As¬ 
sessor, the Collector of Taxes, did you make a copy of 
that letter which you kept for your files ? A. I did. 

“Q. And what was done with that copy? A. That 
copy was filed. 

“Q. Filed where? A. In our files. 

“Q. And in this case in the files? A. That’s right. 

“Q. And is this a copy which you filed? A. Ye3, 
this is the copy which we filed in our files. And when 
the receipt came back, we attached the receipt to it. 

“Q. Was this copy of the original letter transmitted 
to the Assessor ? A. It was. 

i 
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“Mr. Cobb: I offer the copy in evidence, if your 
Honor please. . . 

Mr. Mitchell, under cross-examination, further testified 
(J. App. 31-34): 

“By Mr. Updegraff: 

“Q. Mr. Mitchell, you personally did not mail the 
letter, a copy of which has been marked Petitioner’s 
Exhibit 15, did you? A. No, I didn’t mail it personally. 
I supervised the getting up of the check and the amount 
involved, and talked to Mr. Cook about it and saw the 
letter of transmittal and the check when it was made 
out and put into the envelope and put in the mailing 
box. 

“Q. You personally don’t know whether the letter 
and the check were placed in the mail or not, do you? 
A. That went along with the rest of the mail. It didn’t 
come back, so it evidently went. 

“Q. Could the check in payment of the taxes have 
been brought personally to the Office of the Collector 
of Taxes? A. It could have been. It could have been 
sent by special messenger. 

“Q. You do not know whether that was done or not? 
A. No, it was put in the mail. . . . 

“Q. "Where is Mr. John F. Cook, whose name is 
typed on Petitioner’s Exhibit No. 15? A. He is in 
Dover, Delaware. 

“Q. Did he know that this matter was going to be 
brought before the Board of Tax Appeals this morn¬ 
ing? A. I don’t think he knew it. 

“Q. He is still employed by the Industrial Bank of 
Washington? A. No, he is not. He is not employed 
any more. 

“Q. When did he leave the bank? A. He left there 
in the fall of 1947. . . . 

“Q. Mr. Mitchell, you didn’t personally send these 
copies of letters and of petition to the Assesor did you? 
A. I didn’t personally put it in the mail box, no, sir. 
It was put in the mail basket. I know it went that far. 

“Q. How do you know that? A. I saw it. The mail 
basket is right there in front of me, and I was particu- 
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lar about this getting off, because I knew there had 
been a controversy about it, and I saw it to the final 
conclusion, and the only thing that had to be done wa$ 
for our messenger to come by and pick it up and put 
it in the mail box. The reason I remember this dis¬ 
tinctly is because we had been talking about it and 
had an attorney employed, and I wanted to see that 
we did what he told us to do. 

“Q. To whom was the letter addressed, the Tax Ap¬ 
praisers, the Collector of Taxes, the Assessor, or 
whom? A. The Collector of Taxes originally. 

“Q. Do you know what date that was? A. The 14th 
of April. 

“Q. The 14th of April? A. No, 14th of March, 1947i 

“Mr. Updegraff: I have no further questions.” 

Further, and as we conceive in entire corroboration of 
what Mr. Mitchell testified to and of the factual situation 
that the letter of protest was filed is, first of all, the fact 
that the record discloses that the check was received bv the 

* i 

Office of the Collector of Taxes (J. App. 45) and was cashed; 
by them, as to which there is no controversy. With respect 
to the receipt of the letter of protest in the Office of the; 
Collector of Taxes, reliance is had upon the showing of 
mailing as hereinbefore outlined and the receipt of the; 
check which was enclosed in the letter, as evidenced by the. 
cancelled check. j 

That there is a presumption of delivery of a letter to the 
addressee where it is shown to have been correctly ad-| 
dressed, stamped and placed in a place regularly used for; 
collection of outgoing mail, is borne out by the great ma-j 
jority of cases, among which is the case of Bank of Ips¬ 
wich v. Harding County Farmer’s Mutual F. & Lightning 
Ins . Co ., 65 A.L.R. 925, 55 S.D. 261, 225 N.W. 721, and ; 
whereas this is referred to as rebuttable presumption, in | 
the instant case not only is there nothing to rebut the pre- j 
sumption, but the evidence of the cancelled check enclosed i 
in the communication and other supportive testimony seem 
to prove receipt to a demonstration. j 

| 

j 

i 
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As a case practically entirely in point, with the exception 
of the fact that here again was not the corroborating cir¬ 
cumstance of mail matter received and testified to as having 
been sent at the same time and under the same cover, is the 
case of Myers v. Moore-Kile Co., 25 A.L.R. 1, 279 F. 233, 
from which we quote the following language: 

“Testimony of an officer of a corporation that he 
wrote a letter and placed it in the regular course for 
mailing followed by mail going out from the corpora¬ 
tion is sufficient to raise a presumption that it was 
mailed and received by the sendee, so as to admit evi¬ 
dence of a copy in an action against the sendee, who 
fails to produce the original on request, without testi¬ 
mony of the clerk actually charged with the duty of 
mailing letters.” 

In the well recognized authority of Jones on Evidence, 
Third Edition, the folio-wing significant language is found 
on page 55, paragraph 52, under the heading—“Mailing 
and Receipt of Letters ’ ’: 

“When it is shown that a letter has been deposited 
in the postoffice properly stamped and addressed cor¬ 
rectly, and to the true place of residence of the person 
to whom it is sent, it will be presumed that he received 
it in the due course of mail. The presumption is based 
on the fact that the postoffice is a public agency, charged 
with the duty of transmitting letters, and on the as¬ 
sumption that what ordinarily results from the trans¬ 
mission of a letter through the postoffice probably re¬ 
sulted in the given case. The known difficulty of mak¬ 
ing strict proof of facts of this character has no doubt 
also influenced the courts in holding that such a pre¬ 
sumption exists. The delivery may be at the post office 
or at another depository from which the proof shows 
the letters to he regularly delivered, or it may he to a 
clerk whose regular business it is to deliver such letters, 
the essential fact being that such a regular general 
course of business is established that the inference 
sought may be fairly drawn in the special case. (Italics 
ours) 
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“The rule has been applied even in cases where 
money was sent in the letter addressed. But in othef 
cases the contrary rule has been applied. Where a 
letter is received purporting to be an answer to the 
one which has been duly mailed to a person at hi$ 
place of residence this fact creates a presumption that 
the answer is genuine. The presumption or inference 
that letters have been sent from a private office may 
arise when it is shown by the testimony of a clerk or 
otherwise that it is the regular practice to carry the 
letters to the postoffice or to mail them in a certain 
manner. After such proof the presumption of the mail¬ 
ing arises although the witness has no recollection that 
in the given case the letter was mailed.” 

! 

As before indicated, the facts upon which these cases and 
those referred to therein rely are not as strong as in th<£ 
instant case where the testimony shows that a check re^ 
ferred to in the letter in question was as a matter of fact 
received by the addressee. 

There are still other circumstances brought out by the 
testimony in the instant case which would seem to us to 
render a bit extraordinary the position taken by the District 
of Columbia and as found by the Board of Tax Appeals that 
the payment was not made under protest. As has been here-; 
inbefore pointed out, the petitioner called upon the Assessor 
of Taxes, D. C. and the Board of Personal Tax Appraisers^ 
through the District of Columbia, respondent, to produce 
the copies of the letter which was addressed to the Collec-j 
tor of Taxes, D. C. and which copies were sent to them. In 
keeping with this proffer of testimony the petitioner call 
Mr. Ross M. Lehman who identified himself as an Assistant 
Assessor, D. C. and a member of the Board of Personal 
Tax Appraisers. Asked as to whether or not he had re-i 
ceived a copy of a letter purporting to come from the In-1 
dustrial Bank of Washington, which said copies were pro¬ 
duced by the witness, the said Ross M. Lehman testified 
as follows (J. App. 22-26): 

| 

i 

i 

i 

i 
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“Q. During that time did you receive a copy of a 
letter purporting to come from the Industrial Bank 
with reference to this matter? A. Yes. 

“Q. And have you got that copy? A. I have. 

“Q. Where did you get the copy from? A. The 
copy of the protest was received by the Office of Per¬ 
sonal Tax Appraisers on March 20, 1947, at the same 
time that we received a copy of the petition. 

“Q. You received the protest and a copy of the let¬ 
ter—a copy of the protest and a copy of the petition? 
A. That’s right, at the same time. 

“Q. From what source did you receive them? A. It 
was sent to the office. Who it came from I don’t know. 
It may have been forwarded from the Office of the As¬ 
sessor. 

“Q. I was going to ask you, didn’t it come from the 
Office of the Assessor by hand? Didn’t a messenger 
bring it from the Office of the Assessor? A. Well now, 
I assume that the messenger did bring it up. . . . 

“The Witness: All I know is that that is the usual 
procedure of delivery by hand, so I assume that it came 
that way. 

By Mr. Cobb: 

“Q. What I am trying to get at is you got it in your 
official capacity from the office, the Assessor’s Office 
of the District of Columbia. A. That’s right. . . . 

“Q. Well, I will ask him, what did you do with it? 
A. Well, what we do with them when we get them 
is file them. 

“Q. For what purpose? A. For whatever purpose 
they may be used at a subsequent date. 

“Q. It has been in your file ever since, hasn’t it? 
A. Yes, sir. 

“Q. Have you had any conversation with anyone 
with respect to that? A. No. . . . 

“Mr. Updegraff: I would like to make a statement 
for the record. Mr. James L. Martin, Assistant As¬ 
sessor, did make a search at my request last week, and 
he found the copy. He is not here today, and Mr. 
Lehman has been made available to produce this let¬ 
ter. I object to all these collateral questions with re¬ 
spect to it. . . . 
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“Q. What did you do with respect to it? A. Ifj it 
came across my desk or across the desk of any member 
of the Board, any member of the Board would read 
the petition and any papers attached to it, and then 
we would file it, because we would have nothing to do 
with it. . . . 

“The Witness: The Corporation Counsel would 
handle it before this Board, not the Board of Personal 
Tax Appraisers. So we would only file it and would 
not be called for anything unless it was a matter of 
checking or verifying the contents to the office of the 
Corporation Counsel. 

By Mr. Cobb: 

“Q. You are a member of the Board of Assessors 
and also of the Board of Tax Appeals, aren’t you? A. 
No, sir; I am not a member of the Board of Tax Ap¬ 
peals. I am a member of the Board of Personal Tax 
Appraisers as Assistant Assessor. 

“Q. Do you know whether a copy of the letter with 
the protest was sent to the Assessor of Taxes and also 
the Board of Personal Tax Appraisers? A. Well,; I 
don’t know whether the letter w r as sent to the Assessor 
of the District of Columbia or anybody other than the 
copy which was attached to our petition. 

* ‘ The Board: The copy was attached to the petition, 
your copy? 

“The Witness: That is correct, yes, sir. 

i 

i 

By Mr. Cobb: 

i 

“Q. May I see that copy? A. Yes. 

“Q. Have you two copies? A. Yes, we have two 
copies. 

“Q. And one went to you. Did you see both of 
them? WTiere did the other go? A. I couldn’t tSll 
you. The two copies were attached to the petition, a 
copy of it. 

“The Board: I don’t get that statement. 

“The Witness: He asked me what happened to the 
other copy, where it went to. I said I didn’t know, 
except that the two copies were attached to our copy 
of the petition when it came to our office. ’ ’ 


i 

i 

i 
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It is to be noted that these copies, according to the testi¬ 
mony of the witness, came to the attention of the Board of 
Personal Tax Appraisers to whom one of the communica¬ 
tions was addressed and that there were two copies received 
at that time, and the person who received them, according 
to his testimony both a member of the Board of Personal 
Tax Appraisers and Assistant to the Collector of Taxes, 
which would evidence that these copies were channeled 
aright and must have, of necessity, come from the Office of 
the Collector of Taxes to whom the original of the com¬ 
munication was addressed. 

It is further significant that the copies received on March 
20, 1947, at the Board of Personal Tax Appraisers office 
were attached to a copy of the petition filed by the bank, 
which petition was filed with the Office of the Collector of 
Taxes on March 14, 1947. Here again is, we submit, un¬ 
disputed and convincing testimony supporting the propo¬ 
sition that as of the 14th day of March, 1947, the Office of 
the Collector of Taxes received the petition having to do 
with the complaint for the over-taxing of the fiscal year 
1947 and the check and letters of protest having to do with 
the second half of the tax for the fiscal year 1947, dated as 
of that same day, together with the check in payment of 
the said second half of the tax period 'which was also re¬ 
ceived by and cashed by the Collector of Taxes. 

In addition to what was affirmatively testified to as hav¬ 
ing happened with respect to this payment, it is, we sub¬ 
mit, inconceivable that the bank, which had filed its petition 
raising an issue as to the tax for the full fiscal year 1947 
and had paid the first half under protest as of February 
10, 1947, would have paid the second half without having 
registered its protest, and it is equally inconceivable that 
the payment for the second half having been made, that 
evidence of the same would have appeared in the file of the 
bank itself and in the Offices of the Assessor of Taxes and 
of the Board of Personal Tax Appraisers, to whom copies 
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were addressed, with no other explanation thereof th^n 
the logical answer that they were receivd through proper 
channels from the Office of the Collector of Taxes. And, too, 
the cancelled check is returned and the Government offers 
no explanation as to how it was received. The only testi¬ 
mony offered on behalf of the Government was that where 
a protest was made the clerks were instructed to stamp 
the instrument and the check “paid under protest”. But 
the fact seems to be entirely discounted by the Finding and 
Opinion of the Board of Tax Appeals which was conceded 
by the testimony, and that is that through some inadvertence 
the instrument of protest might have been lost or misplaced. 
In such event, the happenings in this case are properly ex¬ 
plainable, there being no available original and the likeli¬ 
hood that there being no available original, the accompany¬ 
ing check was not marked “paid under protest.” Certain 
it is that such an explanation, with all the surrounding 
circumstances, with the Government receiving the money, 
with the matter of protest being something which the peti¬ 
tioner had done not only for the year in question, but for 
previous years, the production by the Government of ihe 
copies of the written protest sent to other agencies, the 
production by the bank of the copy from its own files, with 
the cancelled check attached, plus the direct evidence of 
the President of the bank that the letter was written at his 
instance, that the check was enclosed in the same envelope 
and placed in the usual receptacle for mailing, leaves en¬ 
tirely unsupported the Finding by the Board of Tax Ap¬ 
peals that “there was no evidence that the original letter 
of such protest was ever received by the Collector of Taxes 
or anyone in his office”. 

We are unable to reconcile the Finding in this case and 
the testimony and history of the happenings with the Deci¬ 
sion by the Board of Tax Appeals that this particular re¬ 
fund should not be made to the petitioner. The strained 
construction of the happenings necessary to support the 
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position outlined by the Finding of the Board of Tax Ap¬ 
peals should not, we submit, be impressed by the Govern¬ 
ment under the disclosed circumstances. 

CONCLUSION 

The primary proposition as to the construction of the 
Act of 1904 to the effect that the petitioner was an in¬ 
corporated savings bank and entitled to a four per cent 
tax upon its gross earnings for the year 1947, with a credit 
for interest paid to its depositors, should not be offset by 
a construction of the testimony not authorized in fact or 
supported in law. For this reason, so much of the Decision 
of the Board of Tax Appeals as denied to the petitioner 
the right of refund of the second half of the tax for the 
fiscal year 1947 was error, and should be reversed by this 
Court. 

Respectfully submitted, 

Cobb, Howard and Hayes 
Attorneys for Petitioner 
613 F Street, N.W. 
Washington, D. C. 

Bv: James A. Cobb 

George E. C. Hayes 
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Filed March 14, 1947 

7 ! 

Board of Tax Appeals for the District of Columbia 

INDUSTRIAL BANK OF WASHINGTON, 
a Corporation, Petitioner, 

i 

vs. 

i 

DISTRICT OF COLUMBIA, Respondent j 
Docket No. 1012 

PETITION 

The above named petitions for a cancellation and reduc¬ 
tion of an assessment of taxes against it and alleges as 
follows: ! 

j 

1. Petitioner is a banking corporation organized uncjler 
the laws of the District of Columbia maintaining its oplv 
place of business at Eleventh and U Streets, N. W., Wash¬ 
ington, District of Columbia. 

2. The matter in controversy is a tax in the sum of $4,- 
922.92 upon gross earnings of the petitioner for the fiscal 
year ended June 30, 1947, and represents an assessment at 
the rate of 6% as will be more fully described in 4 (a) below. 

i 

3. The notice of assessment was dated January 17, 1947, 
and the tax was paid February 13, 1947, under protest in 
writing dated February 10, 1947. The first half payment 
of $2,461.46 is shown in Exhibit A-l and the letter of protest 
is marked Exhibit A-2. 

4. The assessment here involved is based upon the fol¬ 
lowing errors: 

i 

(a) The assessment is based upon the erroneous con¬ 
clusion that the petitioner was not during the fiscal 
year ended June 30, 1947, an incorporated saviijgs 
bank, as set forth in the appropriate statutes relating 
to banks in the District of Columbia, resulting in the 
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disallowance of a deduction of interest to depositors 
2 and computing the tax on a six (6%) percent basis. 

(b) The Assessor erred in including in gross 
earnings the following items: 


Service charges for cashing 
U. S. Government checks $ 2,600.00 

Interest paid on deposits 28,312.19 

Redemption of U. S. Savings Bonds 4,763.30 

For conducting Ration Banking 573.97 

Capital gains on Bonds 00.00 


Total $36,249.46 
(Rents from Building 810.00) 


5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

(a) During the fiscal year ended June 30, 1947, and 
for a long time prior thereto, the petitioner was an in¬ 
corporated savings bank, as set forth in the appropriate 
statutes relating to banks in the District of Columbia. 

(b) In computing the tax involved herein the Asses¬ 
sor applied a rate of six (6%) percent rather than a 
rate of four (4%) percent as required by the appro¬ 
priate statutes relating to banks in the District of 
Columbia, and included in gross earnings the follow¬ 
ing items: 


Service charges for cashing 
U. S. Government checks $ 2,600.00 

Interest paid on deposits 28,312.19 

Redemption of U. S. Savings Bonds 4,763.30 

For conducting Ration Banking 573.97 

Capital gains on Bonds 00.00 


Total $36,249.46 
(Rents from Building 810.00) 


(c) Fees received for cashing U. S. Government 
checks, redemption of U. S. Savings Bonds and for 
conducting Ration Banking wherefore the sole purpose 


i 


i 

of reimbursing petitioner for expenses actually in¬ 
curred in rendering a public service performed for 
3 the government during the war period. Interest paid 
to savings depositors is improperly included because 
the petitioner is an incorporated savings bank within 
the meaning of the appropriate statutes relating to 
banks in the District of Columbia. Gains from sale of 
securities was improperly included because no allow*- 
ance was made for capital losses and, in any events 
gains from the sale of capital assets are not properly 
includable in gross earnings. 

The item of $810.00 which represents rents received 
from the building was included in Gross Receipts with-r 
out any allowance for expenses incurred in the operas 
tion of said building. 

WHEREFORE, the petitioner prays that this Board may 
hear this proceeding and cancel the assessment here in¬ 
volved against the petitioner for the fiscal year 1947. 

Industrial Bank of Washington, by Jesse H. Nutchell, 
President. 

5 EXHIBIT A-l 

| 

District of Columbia—Office of the Assessor 


For Fiscal Year 1947 

Bill for First Half—Due in September 
Penalty, -1% each succeeding month. 


First Half 

Gross Earnings $82,048.57 @ 6 % 
1/17/47 


First Half 

First Half Tax for Year 
$2461.46 $4922.92 

AD Credit: 9008 


Pay Collector of Taxes, D. C. Enclose stamped addressed ; 
envelope if receipt is desired. 


i 


i 


i 


i 
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Industrial Bank of Washington 
2000 11th Street, N.W. 

Washington, D. C. A.O. 22181 

Notice: If tax for year is paid at one time, present all 
coupons. If only one-half is paid, present the proper half 
together with the Collector’s Coupon. 

Feb. 13-47 148 2—Chk—K 2,461.46 

PAID—Guy H. Pearson, Collector of Taxes, D.C. 

Paid Under Protest 

6 EXHIBIT A-2 

February 10, 1947 

Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: 

On December 20, 1946, we filed our gross earnings tax 
return for the fiscal year 1947. Based upon this return we 
received a tax bill for $4,922.92, payable first half February 
17,1947 and second half March 19,1947. 

We enclose herewith our Cashier’s Check No. 2423, in the 
amount of $2,461.46, in payment of the first half of this bill, 
but wish it understood that this payment is being made 
under protest in order to protect our legal rights in the 
matter. 

Very truly yours, 

J ohn F. Cook, Cashier 

Enclosure 

CC: Assessor of Taxes, D.C. 

CC: Board of Personal Tax Appraisers 
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8 Filed May 8, 1950 

SUPPORTIVE AND AMENDED DATA TO THE 
PETITION FILED MARCH 14th, 1947 

Petitioner sets forth that the full amount of the taxes in 
issue for the fiscal year 1947 were paid in the amount of 
$4,922.92, the first half in the amount of $2,461.46 having 
been paid on February 11, 1947, and the second half on 
March 17,1947, both payments having been made within the 
ninety-day period. The petition in this cause, as the recordj 
will disclose, was filed on March 14, 1947. 

Petitioner, therefore, prays that the protest in writing 
made of the payment of the first half of the taxes be made to 
apply to the payment of the second half as well, and that 
the payment of the second half made as of March 17, 1947 
be treated as having been made at the time the petition 
herein was filed on March 14, 1947 in compliance with the 
requirement that the taxes be paid in full at the time petiq 
tion is filed giving to this Board jurisdiction. 

9 Filed May 8, 1950 

Appeals from assessments of bank gross-earnings 
taxes for the fiscal years ended June 30, 1946 (No. 1011)^ 
and June 30, 1947 (No. 1012). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW j 

At the hearing of these appeals it was stipulated by cothH 
sel for the respective parties that there should be consid-j 
ered in evidence the evidence received, and the findings of 
fact made in the previous appeal by the petitioner hereiii 
from a like tax for the fiscal year ended June 30, 1945, and 
numbered 991 on the docket of this Board. 

Accordingly such evidence has been so considered, and 
the Findings of Fact numbered 1 to 12(N), inclusive, made 
in No. 991 are hereby made findings of fact in these appeals, 
and the Board hereby makes the following additional 

Findings of Fact 

13. During the fiscal year 1945 to 1946, inclusive, peti-i 
tioner received demand deposits subject to check and not; 



6 


bearing interest, and also savings accounts bearing interest 
and not subject to check. 

14. On a certain day in July, 1946 (the exact day not 
being shown by the evidence), petitioner had 10,088 savings 

accounts and 3,234 checking accounts; and on a cer- 
10 tain day in April, 1947 (the exact day not being shown 
by the evidence), petitioner had 12,912 savings ac¬ 
counts and 4,307 checking accounts. 

15. On July 1, 1945, petitioner’s total deposits were $4,- 
879,213.56, of which 53.7% were time deposits. On July 1, 
1946, petitioner’s total deposits were $6,164,326.44, of which 
56.5% were time deposits. 

16. During the fiscal years 1945 and 1946, petitioner al¬ 
lowed interest on its savings accounts. The amounts of in¬ 
terest paid by petitioner on savings deposits were as fol¬ 
lows: 

Fiscal year 

1945 $24,359.45 

1946 28,312.19 

17. There was substantially no difference between the 
nature of the business done by petitioner during the fiscal 
year 1944 and that which it did during the fiscal years 1945 
and 1946. 

18. On August 2, 1945, petitioner filed a gross-earnings 
tax return for the fiscal year ending June 30, 1946, on the 
basis of which a tax assessment of $1,802.30 was made, at 
the rate of 4 per cent of gross earnings less interest paid to 
depositors. Petitioner paid $901.15 on October 29, 1945, 
and $901.15 on March 22, 1946, a total of $1,802.30. There¬ 
after the Assessor determined that petitioner’s gross earn¬ 
ings for the fiscal year ended June 30, 1945, had been $72,- 
578.05 and that the correct amount of tax was $4,354.68, and 
on January 17, 1947, rendered a bill for the excess of that 
amount over the $1,802.30 previously paid as aforesaid, 
namely, $1,276.19. The last-named amount was paid by 
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petitioner, under protest in writing, on February 13, 1947. 
On March 14, 1947, it appealed to this Board (No. 1011).j 
On December 23, 1946, petitioner filed a gross- 

11 earnings tax return for the fiscal year ending June 
30, 1947. Thereafter the Assessor determined that 

petitioner’s gross earnings for the fiscal year ended June 
30, 1946, had been $82,048.57 and computed the tax to be 
$4,922.92, and on January 17, 1947, sent petitioner a notike 
of assessment of that amount. Petitioner, under protest in 
writing, paid one-half of the amount of the assessment, 
namely, $2,461.46 on February 13, 1947, and on March 14, 
1947, appealed to this Board (No. 1012). On March i7, 
1947, it paid the remaining one-half, not accompanied by, or 
followed by a protest in writing. On April 7, 1950, it filed 
a motion to amend its petition by showing the payment bf 
the second half of the tax. The Board reserved its ruling 
on that motion. 

19. In computing the amounts of these assessments tljie 
Assessor applied a rate of 6%, and in computing grogs 
earnings did not deduct interest paid by petitioner to its 
depositors. 

20. The appeals to this Board were based on petitioner ’s 
contention that the rate should have been 4% instead of 6%, 
and that interest paid to petitioner’s depositors should have 
been deducted in computing its gross earnings. Petitioner 
also contended that certain items included by the assessing 
authorities in petitioner’s gross earnings should not have 
been so included, but these contentions have been with¬ 
drawn and will not be further noticed herein. 

As to the fiscal year ended June 30, 1946, the petitioner 
further contended that the assessment was a reassessment 
and that neither the Assessor nor the Board of Personal 
Tax Appraisers had authority to make it. 

12 Conclusions of Law 

1. The assessing authorities had the authority to make 
the additional assessment for the fiscal year ended June 30, 
1945. 

i 

i 

i 


i 
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2. Petitioner was a savings bank within the meaning of 
the Act of April 28, 1904, 33 Stat. 564 (D. C. Code 1940, 
sec. 47-1703, para. 2), during the fiscal years ended June 
30,1945 and 1946. 

3. In ascertaining petitioner’s gross earnings, there 
should be a deduction for interest paid to depositors. 

4. The gross earnings of petitioner should be taxed at 
the rate of 4 per cent. 

5. Payment of the tax for the fiscal year ended June 30, 
1947, having been made within ninety days after the assess¬ 
ment thereof, was sufficient compliance with the provisions 
of section 8 of the Act. of May 16,1938, 52 Stat. 371 (D. C. 
Code 1940, sec. 47-2403) to give the Board jurisdiction of 
the appeal so far as it relates to the portion of said tax 
paid under protest, namely the first half thereof, $2,461.46, 
paid on February 10,1947. 

The second half of the tax for said year not having been 
paid under protest, the Board has no jurisdiction over the 
appeal so far as it relates to said second half. 

Decision will be entered under Rule 33. 

(s) Lawrence Koenigsberger, Member Sole, Board of 
Tax Appeals for the District of Columbia. 

• •••••••••• 

14 Filed May 9, 1950 

MOTION FOR RECONSIDERATION AND TO 
CORRECT CONCLUSIONS OF LAW 
AND DECISION 

Comes now the respondent by its counsel and moves the 
Board to reconsider its conclusion of law No. 5 and to cor¬ 
rect its decision. 

The grounds of this motion are that (1) the Board’s con¬ 
clusion of law No. 5 and its decision are contrary to law and 
(2) contrary to the Board’s many prior decisions on the 
question. 
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16 Filed May 12, 1950 

MOTION FOR RECONSIDERATION AND TO i 
CORRECT CONCLUSIONS OF LAW 

AND DECISION | 

Comes now the petitioner, The Industrial Bank of Wash¬ 
ington, by its counsel, Cobb, Howard and Hayes, and moves 
the Board of Tax Appeals for the District of Columbia to 
reconsider so much of its Findings of Fact as is incorpo¬ 
rated in paragraph 18, reading as follows: “On March 17, 
1947 it paid the remaining one-half not accompanied or fol¬ 
lowed by a protest in writing”, and so much of its Conclu¬ 
sions of Law as is incorporated in paragraph 5, reading as 
follows: “The second half of the tax for said year not hav¬ 
ing been paid under protest, the Board has no jurisdiction 
over the appeal so far as it relates to said second half.” I 
Of date March 14, 1947 a letter accompanying the check 
transmitted by John F. Cook, Cashier of the Industrial 
Bank, is as follows: 

“March 14, 1947 j 

Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: 

We enclose herewith our Cashier’s Check No. 2443,j 
in the amount of $2,461.46, in payment of second half; 
of Gross Earnings Tax. We wish it understood that 
this payment is being made under protest in order to; 
protect our legal rights in the matter. j 

i 

Very truly yours, 

John F. Cook, Cashier j 
Enclosure j 

CC: Assessor of Taxes, D. C. 

CC: Board of Personal Tax Appraisers” 

17 The original of the aforementioned letter of pro¬ 
test, copy of which was furnished the Assessor of 

Taxes, D. C., and the Board of Personal Tax Appraisers, is 
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without doubt now in the possession of the Collector of 
Taxes, District Building, Washington, D. C., a copy of which 
has been made of record in this cause by a communication 
addressed to the Board, copy of which was served on the 
Assistant Corporation Counsel of date April 19,1950. 


18 Filed May 16, 1950 

MOTION FOR LEAVE TO PRESENT CERTAIN 
EVIDENCE AND NOTICE TO PRODUCE 

Comes now the petitioner, The Industrial Bank of Wash¬ 
ington, and moves the Board of Tax Appeals for the District 
of Columbia to grant leave to offer evidence so as to make 
a part of the record in the above entitled causes material 
data as follows: 

Movant shows that heretofore, and as of to wit, March 
14, 1947 the petitioner submitted to the Collector of Taxes, 
D. C., District Building, Washington 4, D. C., a check in the 
amount of $2,461.46 in payment of the second half of the 
Gross Earnings Tax for the year 1947, accompanying said 
check with a letter of transmittal of the following tenor: 

“March 14, 1947 
Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: 

We enclose herewith our Cashier’s Check No. 2443, 
in the amount of $2,461.46, in payment of second half 
of Gross Earnings Tax. We wish it understood that 
this payment is being made under protest in order to 
protect our legal rights in the matter. 

Very truly yours, 

John F. Cook, Cashier 

Enclosure 

CC: Assessor of Taxes, D. C. 
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CC: Board of Personal Tax Appraisers” 
copies of which said communication, as indicated by the 
letter quoted, were sent to the Assessor of Taxes, D. C., and 
the Board of Personal Tax Appraisers. 

19 Movant further hereby calls upon the District; of 
Columbia, Respondent herein, to produce the original 
of said communication addressed to the Collector of Taxes, 
and likewise calls upon the Office of the Assessor of Taxes, 
D. C., and the Board of Personal Tax Appraisers through 
said District of Columbia to produce the copy of said afore¬ 
mentioned communication sent to them as of March 14,1947. 
In the event that the said evidence is not produced, second¬ 
ary evidence will be offered. 


27 Filed June 13,1950 

AMENDMENT OF FINDING OF FACT | 

Upon consideration of the additional evidence taken in 
the above-entitled appeal pursuant to the order of the Bo^rd 
of May 16,1950, the Board hereby amends Finding of Fact 
No. 18, by adding thereto the following: 

“On March 14, 1947, the cashier of petitioner drew a 
check on the account of petitioner with the Hamilton Na¬ 
tional Bank for $2,416.46, payable to the Collector of Taxes 
of the District of Columbia, in payment of the second half 
of petitioner’s gross-earnings tax for the fiscal year ending 
June 30, 1947, and caused the check and the bill for tbe 
second half of the tax to be mailed to the Collector of Taxes. 
It was received by the Collector of Taxes on or about March 
17, 1947, and on March 20, 1947 was paid by the drawee 
bank. The Collector of Taxes stamped the bill ‘Mar-17-47— 
851—N Chk 2,461.46 Paid Guy W. Pearson, Collector of 
Taxes, D. C.’ 

“Neither the check nor the bill were marked by petitioner 
or the Collector to indicate that the tax was paid under 
protest. 
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“The appeal herein from said tax was filed with the Board 
on March 14, 1947. It did not aver payment of the second 
half of the tax. A copy of the petition was served on the 
Assessor by the Clerk of this Board on the same day. 

28 “On March 20, 1947, the Board of Personal Tax 
Appraisers received a copy of the petition. Attached 
to said copy of said petition there were what purported to 
be two carbon copies of the following letter: 

‘March 14, 1947 

Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: 

We enclose herewith our Cashier’s Check No. 2443, in 
the amount of $2,461.46, in payment of second half of 
Gross Earnings Tax. We wish it understood that this 
payment is being made under protest in order to protect 
our legal rights in the matter. I 

Very truly yours 

/s/ John F. Cook 

John F. Cook, Cashier 

Enclosure 

CC: Assessor of Taxes, D. C. 

CC: Board of Personal Tax Appraisers’ 

The Board of Personal Tax Appraisers took no action with 
regard thereto, except to file the papers, as it had no duties 
with reference thereto except in event of being called on by 
the Corporation Counsel to check or verify the contents. 

“The original of the petition filed with this Board was 
not accompanied by the original or any copy of such letter 
of protest. 

“The principal clerk in the mail unit of the office of the 
Collector of Taxes and the cashiers were under instructions 
to read each piece of mail that came through accompanied 
by checks and bills, and if there appeared to be a letter of 
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protest they stamped the words ‘Paid under Protest’ on the 
letter, bill and the check, and presented the letter to 
29 the clerk of the office having charge of the filing of 
the letters of protest, such file being set up for that 
purpose. The cashiers were further under instructions, 
when payments were brought in, if payments were protested 
either orally or in writing, to stamp the bills ‘Paid under 
Protest’. There was no evidence that the original of such 
letter of protest had ever been received by the Collector of 
Taxes or by any one in his office.” 


30 Filed June 13, 1950 

MEMORANDUM j 

i 

Pursuant to petitioner’s motion, petitioner was per¬ 
mitted to, and did adduce additional evidence in an effort 
to show that the second half of the tax for the fiscal year 
ended June 30,1947, had been paid under protest in writing. 
There was testimony tending to show that such a letter was 
written and accompanied the check. On the other hand, the 
testimony on behalf of the respondent was positive to tjie 
effect that no such letter was received by the Collector pf 
Taxes or by any of the personnel in his office. The evidence 
that such a letter had been mailed was far from conclusive, 
but rested only on the evidence of petitioner’s president 
that such a letter was written and that under ordinary rou¬ 
tine would have been mailed. Even if the evidence that the 
letter was mailed had been convincing, it would have raised 
only a rebuttable presumption that it was received, Colum¬ 
bia National Life Insurance Co. v. Rodgers , 93 F. (2d) 740. 
The burden of proof of showing such receipt was on peti¬ 
tioner, Bloch v. Eastern Machine Screw Corp., 281 F. 777. 
In the opinion of the Board, such a burden has not been 
sustained. The fact that copies of letters purporting to 
show such protest were received by the Board of Personal 
Tax Appraisers on March 20,1947, does not help petitioner. 


i 
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The Board of Personal Tax Appraisers had nothing 
31 to do with the collection of taxes, and when it re¬ 
ceived the purported copies of a letter of protest it 
did nothing except file them, because it would not be called 
on for anything regarding them unless it was a matter of 
checking or verifying the contents with the office of the 
Corporation Counsel. The functions of the Board of Per¬ 
sonal Tax Appraisers are wholly distinct from those of the 
Collector of Taxes, D. C. Code 1940, secs. 47-301, 47-1201, 
47-1703, and a protest delivered to that Board, unaccom¬ 
panied by payment, was in no sense a payment under 
protest. 

(s) Lawrence Koenigsberger, Member Sole, Board of 
Tax Appeals for the District of Columbia. 


32 Filed August 16,1950 

DECISION 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, of the evidence 
adduced at the hearing, and of the computation of the 
parties filed herein, it is, by the Board, this 16th day of 
August, 1950, 

ADJUDGED and DETERMINED: 

1. That the assessment of $4,922.92 upon the gross earn¬ 
ings of the petitioner, The Industrial Bank of Washington, 
for the fiscal year ended June 30,1947, should be reduced to 
$2,149.46, being four per centum of $82,048.57 petitioner’s 
gross earnings from July 1,1945, to June 30,1946, less $28,- 
312.19 interest paid to its depositors for the fiscal year 
ended June 30, 1946. 

2. The petitioner is entitled to a refund of $1,386.73, be¬ 
ing the excess paid for the first half of said tax. 
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33 Filed September 14, 1950 

PETITION OF INDUSTRIAL BANK OF WASHINGTON 

FOR REVIEW BY THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA OF 

DECISION BY THE BOARD OF TAX APPEALS FOR 

THE DISTRICT OF COLUMBIA 

! 

The Industrial Bank of Washington, petitioner herein, by 
its counsel of record, Cobb, Howard andw Hayes, hereby 
files its petition for review by the United States Court of 
Appeals for the District of Columbia of a decision by the 
Board of Tax Appeals for the District of Columbia ren¬ 
dered on August 16, 1950, determining: 

1. That the assessment of $4,922.92 upon the gross earn¬ 
ings of the petitioner, The Industrial Bank of Washington, 
for the fiscal year ended June 30, 1947, should be reduced 
to $2,149.46, being four per centum of $82,048.57 petitioner’s 
gross earnings from July 1, 1945, to June 30, 1946, less 
$28,312.19 interest paid to its depositors for the fiscal year 
ended June 30,1946. 

2. The petitioner is entitled to a refund of $1,386.73, be¬ 
ing the excess paid for the first half of said tax. 

In connection therewith petitioner respectfully repre¬ 
sents as follows: 

1. Petitioner is a corporation, organized under the Na¬ 
tional Banking Laws of the District of Columbia and doing 
business in the District of Columbia. The United States 
Court of Appeals for the District of Columbia has jurisdic¬ 
tion to consider this petition for review under Title 47, Sec¬ 
tion 2404 and related Sections, District of Columbia Code, 
1940 Edition. 

j 

2. The controversy herein relates to the application and 
construction of Section 1701 and 1703 of Title 47, District 
of Columbia Code, 1940 Edition. These provisions impose 

a tax upon the “gross Earnings” of all banks doing 

34 business in the District of Columbia. Section 1701, 
enacted on July 1, 1902, taxes the gross earnings of 
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all banks at six per cent. Section 1703, enacted April 28, 
1904, is in effect an exception to the application of Section 
1701, and taxes the “gross earnings” on Savings Banks at 
four per cent and specifically authorizes the deduction of 
interest in the computation of gross earnings. Tn its tax 
return for the fiscal year ended June 30, 1947, petitioner 
paid under protest in writing an assessment of $4,922.92 
upon the gross earnings of the said petitioner, the Indus¬ 
trial Bank of Washington. The Board of Tax Appeals held 
that the assessment of $4,922.92 should be reduced to $2,- 
149.46, being four per cent of $82,048.57, petitioner’s gross 
earnings from July 1,1945, to June 30,1946, less $28,312.19 
interest paid to its depositors for the fiscal year ended 
June 30, 1946. 

The Board held, however, that the petitioner was not en¬ 
titled to the difference between the assessment paid by said 
petitioner, and the figure to which the Board found that the 
assessment should be reudced, in the amount of $2,773.46, 
but held rather that the petitioner is entitled only to a 
refund of $1,386.73, being the excess paid for the first half 
of said tax, and denying the petitioner the corresponding 
amount of $1,386.73 to which the petitioner was entitled as 
the excess paid for the second half of the said tax. 

The decision of the Board, in denying the petitioner $1,- 
386.73 as a refund of the excess paid for the second half of 
said tax was based upon the Finding of the Board that the 
tax was not paid under protest in writing. This Finding 
was clearly contrary to the evidence adduced at the hearing 
on behalf of the petitioner. 

3. Petitioner being aggrieved by the Findings of Fact and 
Conclusions of Law of the Board of Tax Appeals with re¬ 
gard to the second half of the aforementioned taxable 
period, and by the Board’s decision entered in pursuance 
thereof, hereby seeks a review of said decision by the 
United States Court of Appeals for the District of 
35 Columbia, and prays that said decision may be mod¬ 
ified and reversed so as to entitle the petitioner to 
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an additional refund of $1,386.73, being the excess paid for 
the second half of said tax. 
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TRANSCRIPT OF PROCEEDINGS 


Are 


As to Docket No. 1012, we admit paragraph 1— 

The Board: Wait a minute, before you go into that, 
they sufficiently alike— 

Mr. Updegraff: No, sir. 

The Board: Okay. 

Mr. Updegraff: We admit paragraph 1. As to para¬ 
graph 2, we deny that the tax in controversy amounts to 
$4,922.92; and we deny— 

The Board: What do you say that amount is ? 

Mr. Updegraff: I will tell you in a minute, sir. We deny 
the reference to “as will be more fully described in 4(a) 
below. ’ ’ 

As to the amount in controversy, we intend to show that 
it is, except for the Board’s jurisdiction—as I will here¬ 
after state—$3,090.96, which excludes the item of rent, and 
covers the items listed in paragraph 5(b), except the rent. 

As to paragraph 3, we deny that the tax was paid 
38 on February 13, 1947, under protest in writing; and 
call to the attention of the Board that in that para¬ 
graph it is alleged that the first half, amounting to $2,461.46 
was paid under protest in writing. There is no allegation 
that the second half was paid; and the exhibits referred to 
show that only the first half was paid. 

The Board: Paid, or paid under protest? 

Mr. Updegraff: The first half was paid under protest. 
We, therefore, state the Board has no jurisdiction with re¬ 
spect to Docket No. 1012. We deny that paragraph— | 

The Board: You admit it was all paid, but deny the pro¬ 
test as to the second half? 

Mr. Updegraff: I admit only what they allege, that the 
first half of the tax, $2,461.46, was paid under protest. 
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The Board: Now, was the second half paid at all? 

Mr. Updegraff: The second half was paid, but it was 
not paid prior to the filing of this petition. 

The Board: Okay. That is what I am trying to find out. 

Mr. Updegraff: We deny paragraph 4. As to paragraph 
5, we state that subparagraph (a) is a conclusion of law; 
and we, therefore, deny it. As to subparagraph (b), we 
admit that in computing the tax involved, the Assessor 
applied the rate of six per cent rather than the rate of four 
per cent; and included in gross earnings the items listed, 
excluding the item parenthetically stated as “Rents from 
Building, $810.00.” We deny subparagraph (c); and 
39 have the same statement to make as to the item of 
rents received from the building as we made with 
respect to Docket No. 1011. 

We have no further admissions. 

The Board: There is one thing I don’t quite understand. 
Get back to paragraph 2. There is a discrepancy, appar¬ 
ently, of about $1,900.00 between what they say is the tax 
in controversy and what you say is the tax in controversy. 

Mr. Updegraff: The $4,922.92 represents the total amount 
of taxes for which they were assessed. 

The Board: Oh, I see. 

Mr. Cobb: What was that amount? 

Mr. Updegraff: $4,922.92. 

The Board: But the controversy, says Mr. Updegraff, is 
$3,090.96. 

Mr. Updegraff: I didn’t say that was the amount in con¬ 
troversy, because I have denied jurisdiction. 

The Board: Yes. 

Mr. Updegraff: Of course, the petition shows they only 
paid— 

The Board: I understand. 

Mr. Updegraff: —$2,461.46. 

The Board: I am trying to eliminate the arithmetical 
controversy to the extent that I can. 
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Mr. Updegraff: Yes, sir. 

40 The Board: Now, Mr. Cobb, I call your attention 
to the fact that with reference to Docket No. 1012, 

you have neither averred nor proved that the second half bf 
the tax was paid at all; and Mr. Updegraff has hinted and 
will, no doubt, make the point that this Board is lacking ip 
jurisdiction over the whole tax for that year, because prior 
to the filing of the petition, the second half of the tax had 
not been paid. 

Now, I am not ruling on that now; but I am warning you 
of what the record does not show. There is nothing at all 
before me to show the second half was ever paid. 

Mr. Cobb: What year is that, your Honor? 

The Board: That is for fiscal ’47. 

Mr. Updegraff: I admitted, Your Honor, that the second 
half had been paid, but after the petition was filed. 

Mr. Cobb: They paid the other, you said? 

Mr. Updegraff: The second half. 

The Board: You admit it was paid under protest? 

Mr. Cobb: Wait a minute. I am not quite clear myself. 
I thought the original statement he admitted the second half 
had been paid, and that the other was paid after the begin¬ 
ning of the case. 

Mr. Updegraff: Maybe I can make it clear for Judge Cobb, 
your Honor. I admitted that the first half of the tax 
amounted to $2,461.46, and had been paid under prq- 

41 test in writing, as alleged in paragraph 3 of the peti¬ 
tion. 

I said that the Board has no jurisdiction over this year, 
Docket No. 1012, because the second half of that tax was not 
paid; it was not alleged that it was paid prior to the filing 
of the petition. 

I have admitted that the second half was paid; but not 
under protest in writing, and subsequent to the filing of the 
petition. 

The Board: Now, can we get this straight ? Can you agree 
upon the date upon which the second half was paid? 
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Mr. Updegraff: I will say, the Assessor’s records show 
it was paid on March 17, 1947. 

Mr. Cobb: March 17, 1947; that is correct, Your Honor. 
What date was the petition filed ? 

The Board: March 14. In other words, both halves were 
paid within the ninety days; is that correct ? 

Mr. Updegraff: I haven’t counted it. 

The Board: You can count up to ninety days from Janu¬ 
ary 17 without too much difficulty. 

Mr. Updegraff: Yes, but I want to point out to Your Honor 
that this Board has held, before the Board has jurisdiction, 
the tax or the full tax must first be paid; and the statute so 
provides. 

The Board: I understand. I am just trying to get the 
facts. I will leave the question of law open to you. 
42 WTiether this defect can be cured by filing a supple¬ 
mental petition is a matter on which I am not ruling 
now; but I am suggesting to Judge Cobb that if he wants to 
make an application for leave to file a supplemental peti¬ 
tion, he may do so. But I am not promising to grant it. 

Mr. Updegraff: And I object to it, your Honor, for this 
reason: — 

The Board: He hasn’t made the motion yet; and he may 
not. 

Mr. Updegraff: I object to it; and I would like to have it 
on the record. Whatever amendment he may file, Your 
Honor, must relate back to the date of the filing of the origi¬ 
nal pleading. 

The Board: I understand. 

Mr. Cobb: There is no difficulty about that. If Your 
Honor please, I do now make the motion. 

The Board: You had better make it in writing and at¬ 
tach a copy of your proposed supplement or amendment, 
or whatever it is. 

Mr. Cobb: I will make our amendment in writing. 

The Board: And make your motion in writing. I will 
set it down for hearing. 
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Okay, we will adjourn then, subject to your right to 
make a motion; which, of course, Mr. Updegraff will oppose. 
Mr. Updegraff: Yes, sir; I will. 

43 The Board: And as to which, I haven’t ruled; and 
subject, also, to verification of the exhibits by a repre¬ 
sentative of the Assessor. 

44 PROCEEDINGS 
The Board: All right, proceed. 


The Board: * * * You filed a motion for me to take 
additional testimony. 

Mr. Cobb: Yes. 


Mr. Updegraff: Pursuant to the motion to produce tlje 
letter of March 14, 1947, or a copy thereof, I have here tb- 
day Mr. Samuel J. Kidd from the Office of the Collector bf 
Taxes, who will testify that he has searched the records bf 
the Collector’s Office and could not find such a letter. 

I also have Mr. Ross M. Lehman, Assistant Assessor in 
the office of the Board of Personal Tax Appraisers, who has 
copies of that letter. 

Mr. Cobb: Will the gentleman from the Assessor’s 
45 Office be good enough to state his name and address ? 

Whereupon — 

ROSS M. LEHMAN 

was called as a witness for and on behalf of the Petitioner, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION j 

By Mr. Cobb: 

Q. Will you be good enough to state your full name? 
A. Ross M. Lehman. 

Q. And what is your position? A. Assistant Assessor of 
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the District of Columbia, and a member of the Board of 
Personal Tax Appraisers. 

Q. Are you acquainted with this matter of the Industrial 
Bank versus District of Columbia, the issue pending here, 
with respect to the — A. I have been over the petition, yes. 

The Board: Wait a minute. You didn’t let him finish his 
question. He said “with respect to the,” and then you 
answered. 

Mr. Cobb: I said the Industrial Bank of Washington, 
Petitioner, versus District of Columbia, Respondent. 

The Board: What year are you talking about? 

Mr. Cobb: I am talking about 1947. A. Yes. 

46 Bv Mr. Cobb: 

Q. During that time did you receive a copy of a 
letter purporting to come from the Industrial Bank with 
reference to this matter? A. Yes. 

Q. And have you got that copy? A. I have. 

Q. Where did you get the copy from? A. The copy of the 
protest was received by the Office of Personal Tax Apprais¬ 
ers on March 20, 1947, at the same time that we received a 
copy of the petition. 

Q. You received the protest and a copy of the letter—a 
copy of the protest and a copy of the petition? A. That’s 
right, at the same time. 

Q. From what source did you receive them? A. It was 
sent to the office. Who it came from I don’t know. It may 
have been forwarded from the Office of the Assessor. 

Q. I was going to ask you, didn’t it come from the Office 
of the Assessor by hand ? Didn’t a messenger bring it from 
the Office of the Assessor? A. Well now, I assume that the 
messenger did bring it up. 

The Board: Don’t assume anything. 

Mr. Cobb: I am assuming — I have got to assume. 

47 The Board: I am talking to the witness. 

The Witness: All I know is that that is the usual 
procedure of delivery by hand, so I assume that it came 
that way. 
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By Mr. Cobb: 

Q. What I am trying to get at is you got it in your offi¬ 
cial capacity from the office, the Assessor’s Office of the Dis¬ 
trict of Columbia. A. That’s right. 

Q. And so acted upon it? 

Mr. Updegraff: I object, if your Honor please. 

The Board: He hasn’t said that he acted upon it. 

Mr. Cobb: I am asking him that. It seems to me it is 
a very simple matter to simply say that you got it in tie 
office and you used it. 

The Board: Mr. Cobb, he said it came to him from the 
Office of the Assessor, and then you made a statement that 
he acted on it. He hasn’t said he acted on it. 

By Mr. Cobb: 

Q. Well, I will ask him, what did you do with it ? A. Well, 
what we do with them when we get them is file them. 

Q. For what purpose? A. For whatever purpose they 
may be used at a subsequent date. , j 

48 Q. It has been in your file ever since, hasn’t it? 
A. Yes, sir. 

Q. Have you had any conversation with anyone with re¬ 
spect to that? A. No. 

Q. You made a search for it, didn’t you? A. Made a 
search for it? 

Q. For this copy? A. No, it was in our files. We didn *t 
have to search for it. It has been in our files, the copy. | 

Mr. Updegraff: If the Board please, I would like to 
make a statement for the record. 

The Board: I would rather have the statements made by 
the witness. 

Mr. Cobb: I didn’t get that. 

Mr. Updegraff: I would like to make a statement for the 
record. Mr. James L. Martin, Assistant Assessor, did 
make a search at my request last week, and he found the 
copy. He is not here today, and Mr. Lehman has been made 
available to produce this letter. I object to all these col¬ 
lateral questions with respect to it. 
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Mr. Cobb: I don’t care if he does object. I don’t want 
to make a mountain out of a mole hill, but I have no hesi¬ 
tancy in saying it was the duty of the Government to pro¬ 
duce it at the time and to bring it here, and this situa- 

49 tion, to my mind, is more than extraordinary, un¬ 
necessary and unusual, and not proper. 

The Board: There is nothing pending before me, so let 
us get ahead with the case. 

Mr. Updegraff: I have made objection, your Honor. 

The Board: What was your statement? 

Mr. Updegraff: I objected to this collateral question of 
the witness about copies of correspondence. 

The Board: But he has a right to—I will overrule the 
objection. 

By Mr. Cobb: 

Q. I think you have stated, Mr. Lehman, how you came 
into possession of it, and what was done with it, and you 
are Assistant Assessor, aren’t you? A. Yes, sir. 

Q. And as Assistant Assessor you know about what is 
going on with respect to matters of this kind and character, 
don’t you? A. Well, I don’t know what you mean by that. 

The Board: It is too broad a question. 

By Mr. Cobb: 

Q. Did this letter which you got a copy of make any im¬ 
pression on you whatsoever? 

Mr. Updegraff: I object. It is immaterial whether the 
letter or copy of the letter made an impression upon 

50 him or not. 

The Board: I sustain the objection. 

Mr. Cobb: I didn’t get that, your Honor. 

The Board: I sustain the objection. If you are trying 
to find out what he did, ask him; if you are trying to find 
out what he thought about it, that is not a proper question. 

By Mr. Cobb: 

Q. WThat did you do with respect to it? A. If it came 
across my desk or across the desk of any member of the 
Board, any member of the Board would read the petition 


and any papers attached to it, and then we would file it,; 
because we would have nothing to do with it. 

Q. You read it and filed it? A. That is correct. 

Q. What do you mean that you had nothing to do with it? 
A. We wouldn’t have anything to do with it, other than to; 
file the petition as it came into our office, because we take 
no procedure in these cases. 

The Board: Who handles the petitions before this Board 
after they are filed? 

The Witness: Before the Board of Personal Tax Ap¬ 
praisal? 

The Board: Before the Board of Tax Appeals and before' 
me. 

The Witness: The Corporation Counsel would; 
51 handle it before this Board, not the Board of Per-1 
sonal Tax Appraisers. So we would only file it and; 
would not be called for anything unless it was a matter of 
checking or verifying the contents of the office of the Cor-j 
poration Counsel. 

By Mr. Cobb: 

Q. You are a member of the Board of Assessors and also! 
of the Board of Tax Appeals, aren’t you? A. No, sir; Ij 
am not a member of the Board of Tax Appeals. I am a 
member of the Board of Personal Tax Appraisers as As- j 
sistant Assessor. 

Q. Do you know whether a copy of the letter with thei 
protest was sent to the Assessor of Taxes and also the; 
Board of Personal Tax Appraisers? A. Well, I don’t; 
know whether the letter was sent to the Assessor of the; 
District of Columbia or anybody other than the copy which j 
was attached to our petition. 

The Board: The copy was attached to the petition, your j 
copy? 

The Witness: That is correct, yes, sir. 

By Mr. Cobb: 

Q. May I see that copy? A. Yes. 

Q. Have you two copies? A. Yes, we have two copies. 
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Q. And one went to yon. Did you see both of 

52 them? Where did the other go? A. I couldn’t tell 
you. The two copies were attached to the petition, a 

copy of it. 

The Board: I don’t get that statement. 

The Witness: He asked me what happened to the other 
copy, where it went to. I said I didn’t know, except that 
the two copies were attached to our copy of the petition 
when it came to our office. 

By Mr. Cobb: 

Q. May I see that and the petition? (The witness hands 
a paper to Mr. Cobb.) You have a copy of the petition? 
A. Yes, sir. The petition bears the date we received it. 

Q. You mean you yourself, the date you received it in 
your Department? A. That is correct. 

Q. And the date is stamped on there? A. That’s right. 
Q. Who put that stamp on there? A. Our Chief Clerk. 
Mr. Cobb: I offer these two copies of the petition, and 
ask that they be filed in evidence, if your Honor please. 
Mr. Updegraff: I object on the ground that they are not 
the best evidence, and it has not been satisfactorily 

53 shown where the original is or where it went. 

The Board: I sustain the objection. 

Mr. Cobb: If your Honor please, the original—we called 
for the original, which is in the Government’s possession. 
They have the original. It was transmitted to them. 

The Board: You have assumed that they have got it, but 
you haven’t shown that they have got the original. All 
you have proved is that a copy went to the Board of Per¬ 
sonal Tax Appraisers. You have not proved the existence 
of the original at all. 

Mr. Cobb: Very well, your Honor. It seems to me that 
they would be anxious to admit—I mean to produce the 
evidence which they know they have and have had. 

The Board: Mr. Cobb, the Tax Collector and the Tax 
Assessor are not going to decide the issues in this case. 
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Let us get ahead with the testimony. Do you want to crbss 
examine, Mr. Updegraff? 

Mr. Updegraff: I have none. 

(Witness excused.) 

Whereupon— 

JESSE H. MITCHELL 

! 

was called as a witness for and on behalf of the Petitioner, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 

i 

DIRECT EXAMINATION j 

54 By Mr. Cobb: j 

Q. Will you please state your full name, Mr. 

Mitchell? A. Jesse H. Mitchell. 

Q. And what is your position? A. I am President of 
The Industrial Bank of Washington. 

Q. How long have you been president? A. Sixteen years. 
Q. Therefore you were president then in March, 1947? 
A. I was. 

Q. As president, are you acquainted with the business 
of that bank? A. I am. 

Q. You have the overall and general management of it? 
A. I do. 

Q. We are here making inquiry with respect to a letter 
checking—may I have the copy? (Mr. Lehman hands! a 
paper to Mr. Cobb.) I will as you to look at that check 
(handing a check to the witness). Will you state what it is? 
A. It is a check sent to this office in payment of taxes, ac¬ 
companied by a letter mailed on March 14,1947. 

The Board: Let that be marked for identification Peti¬ 
tioner’s Exhibit 13. 

(The paper referred to was marked Petitioner’s Exhibit 
13 for identification.) 

55 By Mr. Cobb: 

Q. Whose signature is that on that check ? A. John 
F. Cook. i 
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Q. And who was Mr. Cook? A. He was cashier of the 
bank at that time? 

Q. Did you order that check to be sent? A. I ordered it 
to be sent. 

Q. Where ? A. To the Tax Office. 

Q. Did anything accompany that check? A. A letter. 

Q. I will ask you to look at these copies (handing papers 
to the witness). A. Yes. 

Q. What happened to these copies ? Did they accompany 
the check? A. No, the check was accompanied by the origi¬ 
nal letter. These copies were sent — one was sent to the 
Board of Personal Tax Appraisers, and the other one ini¬ 
tialed here — it looks like it was sent — we sent two copies, 
as we were requested to do, but the original was sent to the 
Assessor of Taxes with the check enclosed. 

Q. Did the original accompany the check? A. Yes, sir. 

Q. You sent those copies to whom or to what office? 
56 A. To the Board of Personal Tax Appraisers is one, 
and the other one is the Assessor of Taxes. 

The Board: Wait a minute. We know what the thing 
says. Have you any recollection of when it was sent? 

The Witness: A check? 

The Board: No, the copies of the letter. 

The Witness: I have only what is down here. I know 
there were two copies which were sent together with the 
original — besides the original. 

Mr. Updegraff: I object to all the testimony of this wit¬ 
ness with respect to the two copies of letters, because he has 
been getting the information from those two copies and he 
is not testifying from his own personal knowledge. 

The Board: The record so shows. 

By Mr. Cobb: 

Q. Are you acquainted with this check? A. I am. 

Q. WTiat became of the original letter? A. The original 
letter was sent to the Collector of Taxes Office with this 
check enclosed. 
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Q. Now, did you get anything in return? A. We subse¬ 
quently got a receipt for that payment. 

Q. Where did you get this receipt from? A. It came from 
the Collector’s Office. 

Q. And that was a receipt that the bank received 

57 after you transmitted your check and the letter to the 
Tax Assessor? A. That was after that was donq. 

That is right. 

Mr. Cobb: I want to offer this receipt in evidence. I mean 
Collector of Taxes. 

• •••••••••I* 

Mr. Updegraff: You are offering the receipt? 

Mr. Cobb: Yes. 

Mr. Updegraff: Not a copy of the letter attached? 

Mr. Cobb: Yes. j 

Mr. Updegraff: I have no objection to the receipt being 
produced in evidence. 

The Board: What you are offering is the receipt and the 
letter? 

Mr. Cobb: I am going to offer a copy of the two. 

The Board: Are you offering it now? 

Mr. Cobb: I am offering the receipt, and I was going to 
ask him about the copy. 

The Board: Let us take one at a time. Mark this Peti¬ 
tioner’s 14 in evidence. 

58 (The paper was marked Petitioner’s Exhibit 14 
and received in evidence.) 

By Mr. Cobb: 

Q. Now, when that receipt was received by you, what was 
done with the receipt? A. It was put in the files for future 
reference. 

Q. When you transmitted the original to the Assessor, thq 
Collector of Taxes, did you make a copy of that letter which 
you kept for your files ? A. I did. 

Q. And what was done with that copy? A. That copy was 
filed. 

Q. Filed where? A. In our files. 
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Q. And in this case in the files? A. That’s right. 

Q. And is this a copy which you filed? A. Yes, this is the 
copy which we filed in our files. And when the receipt came 
back, we attached the receipt to it. 

Q. Was this copy of the original letter transmitted to the 
Assessor? A. It was. 

Mr. Cobb: I offer the copy in evidence, if your Honor 
please. 

59 Mr. Updegraff: I object to it on the same ground 
that I made with respect to the other copies of the 

same letter. 

The Board: Mark it as Petitioner’s Exhibit 15 for identi¬ 
fication. . 

(The paper referred to was marked Petitioner’s Exhibit 
15 for identification.) 

The Board: The objection is sustained. 

Mr. Cobb: Exception, if your Honor please. 

The Board: The objection is sustained on the ground that 
you have not exhausted your resources of trying to account 
for the original. It might be the original was sent to the 
office to which you say it was sent. 

Mr. Cobb: If your Honor will recollect, when this case 
first came up, your Honor overruled the petitioner on the 
ground that at the time you had no information with regard 
to this matter and had not seen the letter transmitting to 
Mr. Lehman, and gave us permission to file another petition 
which calls for an offer of secondary evidence. 

The Board: What is that? I gave permission to do what? 

Mr. Cobb: You gave us permission to file another motion, 
which motion we are acting upon now. 

The Board: That motion was granted. We are not acting 
on that motion now. 

Mr. Cobb: I think your Honor granted the motion. 

60 The Board: Yes. 

Mr. Cobb: Mr. Updegraff said at the time that he 
would have a search made in the Assessor’s Office and also 
the other offices for it, and a full and complete examination 
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made of the records. Then I said that we would call upbn 
him, issue a subpoena, but he said it was not necessary, 
that he would make a full and complete search. That was 
when we were here the last time, and the gentleman whois 
not here today had copies of these letters at the time, and 
he said they had made a search and produced—a lady hbre 
at the time, I don’t remember her name, said they had 
made search—your Honor said there was no stenographer 
here, and your Honor cancelled those proceedings—he ssiid 
she had made a search for it, and they hadn’t found it in 
the Assessor’s Office, the Collector’s Office, but these other 
copies were produced at the time. 

The Board: I don’t recall what the lady said, but wl}at 
I said then I say now, that whatever she said is not a part of 
the record before me, and you are interested in putting bn 
testimony now. You called a Mr. Cook, to whom this letter 
was not addressed, but the one person who might be pre¬ 
sumed to have gotten the original, if there ever was an origi¬ 
nal. You have not called on him. j 

Mr. Cobb: I did not call on him because Mr. Updegraff 
said he would make search. 

61 The Board: I don’t recall what Mr. Updegraff 
said, but we made no record of the last hearing, and 
I told you when we began the hearing today you have got 
to put everything in the record today that you rely uponJ 
Mr. Updegraff: We have a witness here, your Honor, a$ I 
disclosed a long time ago. 

Mr. Cobb: I didn’t know that. j 

Mr. Updegraff: You were not here then. 

Mr. Cobb: Very well. 

Mr. Updegraff: Have you finished with this witness? 
Mr. Cobb: I have finished for the time being. 

i 

CROSS EXAMINATION 
By Mr. Updegraff: 

Q. Mr. Mitchell, you personally did not mail the letter^ a 
copy of which has been marked Petitioner’s Exhibit 15, 
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did you? A. No, I didn’t mail it personally. I supervised 
the getting up of the check and the amount involved, and 
talked to Mr. Cook about it and saw the letter of trans¬ 
mittal and the check when it was made out and put into 
the envelope and put in the mailing box. 

Q. You personally don’t know whether the letter and the 
check were placed in the mail or not, do you? A. That 
went along with the rest of the mail. It didn’t come back, 
so it evidently went. 

62 Q. Could the check in payment of the taxes have 
been brought personally to the Office of the Collector 
of Taxes ? A. It could have been. It could have been sent 
by special messenger. 

Q. You do not know whether that was done or not? A. 
No, it was put in the mail. 

Mr. Updegraff: I call upon counsel for the petitioner to 
produce the check about which he was examining the wit¬ 
ness. 

Mr. Cobb: Here is the check. (Handing the check to Mr. 
Updegraff.) 


Mr. Cobb: I offer it. 

The Board: Any objection? 

Mr. Updegraff: I object. 

The Board: Mark it in evidence. 

(The paper referred to, previously marked Peti¬ 
tioner’s Exhibit 13 for identification, was received in 
evidence.) 

63 By Mr. Updegraff: 

Q. Where is Mr. John F. Cook, whose name is 
typed on Petitioner’s Exhibit No. 15? A. He is in Dover, 
Delaware. 

Q. Did he know that this matter was going to be brought 
before the Board of Tax Appeals this morning? A. I don’t 
think he knew it. 

Q. He is still employed by the Industrial Bank of Wash¬ 
ington? A. No, he is not. He is not employed any more. 
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Q. When did he leave the bank? A. He left there in the 
fall of 1947. 

Q. Has there been any communication between your 
bank and Mr. Cook since he left your bank, with respect to 
the payment of the second half of taxes for 1947, and the 
letter represented by Petitioner’s Exhibit No. 16, do you 
know? A. No, there hasn’t been any communication. 

Mr. Updegraff: I have no further questions. 

By the Board: 

Q. Did you engage Mr. Hayes to prepare the petition 
that was filed before this Board? A. Yes, sir. 

Q. Did you tell him all the facts which he incorpo- 

64 rated in the petition that was filed? A. I think I did. 

Did you tell him about the payment under protest? 
A. I am certain I did, your Honor. I had all the records 
there about these taxes in one place, and I showed him the 
whole record, so he must have been informed about this 
payment we made under protest. We kept all these papers 
in one place after the contest had been started, for ready 
reference, so I could turn to them, or anybody else. So he 
must have read it. 

Q. I take it this is your signature on the petition filed on 
March 14? A. Yes, it looks like it. j 

Q. It was dated March 14 and filed here on March 14. 
Look at it. (Handing a paper to the witness.) A. That is 
my signature. I remember we were late getting it out and 
rushed it down here and came near getting late in getting 
here. That was March 14. 

Q. Who told you that the letter and the check should be 
accompanied by two copies ? A. Where did I get that infor¬ 
mation about the two copies? 

Q. Yes. A. I don’t recall now where I got the informa¬ 
tion, but I think when this petition was filed we also filed a 
copy with two of these other agencies, the Assessor’s 

65 Office and the Appraisers. 

Q. What I am trying to find out is when you sent 
the check in payment, was that accompanied by the letter of 
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protest and two copies of the letter of protest, or were there 
two copies of the letter of protest simply attached to the 
copies of the petition ? A. The two letters of protest, as I 
recall it, your Honor — 

Q. No, don’t talk about the two letters of protest A. I 
mean two copies of the letter of protest — I am sorry — my 
recollection is that they were put in separate envelopes and 
all were sent down here to the same office, I don’t know, but 
one was addressed to the Assessor’s Office and the other to 
the Appraisers, Tax Appraisers, Personal Tax Appraisers. 

Q. That was at the time the tax was paid or at the time 
the petition was filed with this Board? A. At the time the 
tax was paid. 

The Board: Are there any further questions, Mr. Cobb? 

Mr. Cobb: No, sir. 

Mr. Updegraff: Just one question. 

By Mr. Updegraff: 

Q. Mr. Mitchell, you didn’t personally send these copies 
of letters and of petition to the Assessor did you? A. I 
didn’t personally put it in the mail box, no, sir. 
66 It was put in the mail basket. I know it went that far. 

Q. How do you know that ? A. I saw it. The mail 
basket is right there in front of me, and I was particular 
about this getting off, because I knew there had been a con¬ 
troversy about it, and I saw it to the final conclusion, and 
the only thing that had to be done was for our messenger 
to come by and pick it up and put it in the mail box. The 
reason I remember this distinctly is because we had been 
talking about it and had an attorney employed, and I wanted 
to see that we did what he told us to do. 

Q. To whom was the letter addressed, the Tax Appraisers, 
the Collector of Taxes, the Assessor, or whom? A. The Col¬ 
lector of Taxes originally. 

Q. Do you know what date that was? A. The 14th of 
April. 

Q. The 14th of April? A. No, 14th of March, 1947. 

Mr. Updegraff: I have no further questions. 


I 
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I 

The Board: That’s all. 

(Witness excused.) 

Whereupon — 

SAMUEL J. KIDD I 

I 

was called as a witness for and on behalf of the Petitioner, 
and having been first duly sworn, was examined and 

67 testified as follows: 

i 

DIRECT EXAMINATION 
By Mr. Cobb: 

Q. State your full name and address. A. My name is 
Samuel J. Kidd. I am an employee of the Collector of 
Taxes, D. C. 

Q. An employee in what capacity? A. I am Supervisor! 
of Accounts and Collections. 

Q. How long have you been connected with the Tax Office? 
A. Since August 1, 1936. 

Q. Therefore you were there on March 14,1947 ? A. I was. 
Q. And also March 17,1947 ? A. I was. 

Q. When the mail comes in from the public to the Coin 
lector of Taxes Office do you have supervision of it? A. You 
are speaking of mail now or actual transactions that occur 
at the windows ? 

Q. I mean like checks, mail coming in, letters with checks 
in them and so forth. A. Well, that is a separate unit in the j 
office, the mail classification unit. But I have personal 
knowledge of the fact that people in that mail classification 
unit have been instructed to handle mail in a certain 
way. 

68 Q. Do you remember this transaction with respect 
to the Industrial Bank in March, 1947? A. No, sir; j 

I have no personal knowledge of that. 

Q. I will ask you to look at that check — 

Mr. Updegraff: State the exhibit number for the record. 
The Board: Exhibit 14? 

The Witness: 13. 
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By Mr. Cobb: 

Q. Exhibit 13. Did that check pass through your office? 
A. Yes, it did. 

Q. I will ask you to look at this receipt, Exhibit No. 14. 
Did that pass through your office? A. Yes, it did. 

Q. Is that receipt an acknowledgement of the receipt of 
this check ? A. It appears to be. 

Q. Do you know how that check came to your office? A. 
No, sir; I do not. 

Q. You don’t know whether or not a letter accompanied 
the check? A. No, sir. 

Q. Since this inquiry has been made here, have you made 
a search of the office records down there? A. I have. 

Q. Have you made a special search looking for a 
69 letter accompanying this check? A. Yes, I was in¬ 
structed by Mr. George Updegraff to personally look 
through the files that we maintain in the Collector’s O'ffice 
for a letter of protest filed, to see if I could find a letter 
addressed to the Collector of Taxes by the Industrial Bank, 
dated March 14, 1947. I do not find that letter. 

Q. When letters come in accompanying checks like this, 
where do those letters go? A. Well, if the letters are 
brought to the cashiers direct by the public, at the time the 
attached payment is to be processed, those cashiers have 
been instructed to immediately stamp both the letter itself 
and the tax bill with a “Paid under protest” stamp which 
all of them have in their possession, and to immediately 
refer the letter back to the clerk in the office who has charge 
of the files, that one file for all letters of protest of pay¬ 
ment. 

Q. In this case you say you made an examination? A. I 
have. 

Q. You have not been able to find the letter? A. No, sir. 

Q. Did you receive copies of this letter that was trans¬ 
mitted to the Assessor of Taxes, and also to the Board of 
Personal Tax Appraisers? A. No, sir. 

Q. You have seen copies of the letters? A. No, 
sir. 
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Q. Did you see the petition? A. No, I have no knowledge 
of the petition. 

Q. Are there other persons in the office who have charge 
of the mail? A. Yes, there is the Mail Classification Divi¬ 
sion, headed by Mr. Omar F. Morris, who is the principal 
clerk in that mailing unit, and those people, like the cashiers 
themselves, have been instructed to read every piece of 
mail that comes through accompanied by checks and bills, 
and if there should happen to be a letter of protest with 
anything, they are to stamp it “Paid under protest,” both 
the letter and the bill, and present it to this one clerk in 
the office who has charge of the file of letters of protest, j 

Q. Do letters sometimes get into other files? A. I havp 
no knowledge of that. 

Q. If they did, you would know it? A. Possibly. I 
couldn’t say I would. There is one file set up for that 
purpose. 

Q. Have you talked with Mr. Morris respecting thik 
case? A. No, sir; I haven’t talked with him. 

71 Q. Where is he? A. Today, you mean? 

Q. Yes. A. I believe Mr. Morris is on annual 
leave today. 

Q. And the Collector of Taxes personally does not have 
charge of the mail? A. No, sir; he does not. 

Q. Will you look at that petition? Have you seen that 
before? A. No, sir; I have not. 

Q. And whose stamp is on the copy of this petition? A. 
That is the stamp used in the Personal Property Tax Office, 
Room 215 in this building. 

Q. And the stamp on this copy? (Indicating.) A. That 
is a similar stamp used by the Personal Property Tax Di¬ 
vision Office of the Assessor. 

Mr. Cobb: I think that is all. 

CROSS EXAMINATION 

i 

By Mr. UpdegrafF: 

Q. Mr. Kidd, if I understand your testimony, regardless 
of whether a taxpayer appears in person and pays the tax 
bill, or sends it in by letter, with a letter of protest, and he 

i 

; 

i 

i 

i 


I 
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has indicated by letter or in any other way that he pays 
under protest, your office, as a matter of fact, stamps the 
bill “Paid under protest’’? A. That’s right. 

72 Q. Have the various cashiers of the Office of the 
Tax Collector been instructed to be careful about 

that practice? A. They have. 

Q. So far as you know, the practice is carried out by all 
cashiers? A. Yes, sir. 

Q. You have been called upon many times in the past, 
Mr. Kidd, have you not, to produce letters that you may 
have received, indicating payment of taxes under protest, 
where cases have been pending before the Board of Tax 
Appeals ? A. I have. 

Q. There would be no reason or occasion for your of- 
five to destroy any particular letter, would there? A. No, 
sir. 

Mr. Updegraff: I have no further questions. 

Mr. Cobb: It might have been lost or misplaced? 

The Witness: There is always that possibility. 

Mr. Cobb: That’s all. 

Mr. Updegraff: I have nothing further. 

By the Board: 

Q. When checks come in accompanied by a letter of pro¬ 
test, do you mark the check in any way to indicate that the 
payment is made under protest? A. Yes, your Honor, the 
check is stamped with a rubber stamp which says 

73 “Paid under protest.” 

Q. Is there any requirement of your office by which 
any notation of protest is made on any permanent record 
in the office? I mean other than the check and the bill or 
the receipt? A. No, sir. 

Q. You don’t keep a list of payments under protest? A. 
No, sir; we do not. 

The Board: That’s all. 

(Witness excused.) 

Mr. Cobb: Mr. Lehman, will you come back to the stand, 
please? 
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Whereupon— 

ROSS M. LEHMAN 

was recalled as a witness for and on behalf of the Petitioner, 
and having been previously duly sworn, was examined and 
testified as follows: 

i 

DIRECT EXAMINATION 
By Mr. Cobb: 

Q. When you were on the stand before you produced 
these copies? A. Correct. 

Q. And you said these copies were received and stamped 
in your office? A. That is correct. 

74 Q. And also the petition? A. That is correct. 

Q. What did you do with them? A. I filed them. 

Q. You filed them? That is correct. 

Q. Did you have any communication at all with counsel 
with respect to this matter? A. No, sir. 

Q. With the Collector of Taxes? A. No, sir. 

Q. With anyone else? A. No, sir. 

Q. When this matter came up, did it occur to you or did 
you say to anybody “We have copies of letters showing that 
this matter was paid under protest”? A. No, sir. 

Q. Didn’t you say that to anyone? A. No, sir. 

Q. Did you ever discuss it at all? A. No, sir. 

Q. Did it make any impression upon you? A. No, sir. 
Mr. Updegraff: I object. 

75 By Mr. Cobb: 

Q. You never discussed it with Mr. Updegraff? 
A. We don’t discuss either the petition or anything attached 
to the petition with anybody until our office is called upon 
by the Corporation Counsel to check the facts for him on 
the petition. That is the only time we go into anything, j 
Q. You were called upon to check this case? A. Yes. 

Q. And you found these copies? A. Yes. 

Q. The two copies that have been offered in evidence, 
and you produced them at the instance of Mr. Updegraff? 
A. Yes, sir. 


i 
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The Board: What are you talking about, the letters or 
the petition? 

Mr. Cobb: The copies. 

The Board: They have not been marked? 

Mr. Cobb: They have not been marked. This one has 
been marked 15, the one that was produced. 

The Board: Mark those for identification Petitioner’s 
Exhibit 16 and 17. 

(The papers referred to were marked Petitioner’s Ex¬ 
hibits 16 and 17, respectively, for identification.) 

76 Mr. Updegraff: We renew our objection with re¬ 
spect to the letters on the same ground. 

The Board: Objection overruled. 

Mr. Cobb: That’s all. 

CROSS EXAMINATION 
By Mr. Updegraff: 

Q. Mr. Lehman, when was the first time that I asked you 
to check your files with respect to trying to find letters dated 
March 14, 1947, which are marked Petitioner’s Exhibits 16 
and 17 ? A. WLen was the first time ? 

Q. Yes. A. I wouldn’t know when was the first time that 
was asked. 

Q. You did find them this morning, did you not, in the 
files? A. Yes. 

Q. And do you know, as a matter of fact, that Mr. James 
L. Martin expected to testify in this case with respect to 
these letters, Exhibits 16 and 17? A. I did. 

Q. Wh.ere is Mr. Martin today? A. Mr. Martin is on 
annual leave. 

Mr. Updegraff: I have nothing further. 

Mr. Cobb: That’s all. 

77 The Board: Have you finished? 

Mr. Cobb: Yes, your Honor. 

The Board: I want to ask Mr. Kidd a few questions. 


I 
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By the Board: 

Q. Is there any requirement in your office that letters of 
protest must be accompanied by one or more copies of it!? 
A. No, sir; that is not a requirement. 

Q. Do they ordinarily come in with one or more copies ? 
A. No, sir. 

The Board: Have you any other questions? 

Mr. Updegraff: I have none. 

Mr. Cobb: No, sir. 

(Witness excused.) 

Mr. Cobb: Mr. Mitchell, will you come back just a minutd? 
Whereupon — 

JESSE H. MITCHELL 

was recalled as a witness for and on behalf of the Petitioner, 
and having been previously duly sworn, was examined and 
testified as follows: 


DIRECT EXAMINATION 


By Mr. Cobb: 

Q. I think you have already testified, but I want to 
78 ask you if the check that has been offered, Exhibit 
No. 13, and the receipt accompanying the check, Ex¬ 
hibit No. 14, and a copy of the letter purporting to transmit 
this check to the Collector of Taxes, offered as Exhibit No. 
15, which were pinned together — have these papers, Ex¬ 
hibits 13,14 and 15, been kept in the bank since you received 
them? A. Yes. 

Q. In the files of the bank? A. Yes. 

Q. In the regular order and course of business ? A. Yes. 

Q. And filed with this file of this case? A. That’s right: 

Q. And that is the regular and proper procedure in which 
the bank keeps all of its papers ? A. That’s right. 

Q. With respect to income tax, and with respect to all 
matters pertaining to the bank which have reference to tlie 
Government and so forth? A. Yes, we have a regular file 
for that purpose. 
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79 ROSS M. LEHMAN 

was recalled as a witness for and on behalf of the 
Respondent, and having been previously duly sworn, was 
examined and testified as follows: 


80 DIRECT EXAMINATION 

By Mr. Updegraff: 

Q. Mr. Lehman, do you have in your office a clerk named 
Ahem? A. We do. 

Mr. Cobb: What page is that? 

Mr. Updegraff: No page. 

Mr. Cobb: I thought you were referring to the transcript. 

By Mr. Updegraff: 

Q. Mr. Lehman, I hand you a copy of the transcript of 
proceedings in the present case, Docket No. 1011 and 1012, 
directing the attention to pages 13 and 14, a statement by 
Mr. Updegraff about the checking of certain exhibits by 
accountants in the Assessor’s Office. Do you know whether 
that was done by someone in the Assessor’s Office? A. To 
my knowledge it was done. 

Q. Where is Mr. Ahern today? A. Mr. Ahem is on leave 
until, I think, Wednesday. 

Mr. Updegraff: That’s all. 

81 The Board: Any cross examination? 

Mr. Cobb: No. Mr. Hayes calls my attention to 
these exhibits. I want to offer all these exhibits, 13, 14,15, 
16 and 17, in evidence, if your Honor please. 

The Board: Mark them all in evidence, 15, 16 and 17. I 
understand you object? 

Mr. Updegraff: I object to all of them. 

The Board: Objection overruled. Put them in. 

(The papers referred to, previously marked Petitioner’s 
Exhibits 15, 16 and 17, for identification, were received in 
evidence.) 

Mr. Cobb: That is our case, if your Honor please. 

Mr. Updegraff: I have nothing further. 
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The Board: I would like to ask Mr. Hayes a question. 
Whereupon— 

GEORGE E. C. HAYES 

_ j 

was called as a witness by The Board, and having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

I 

By the Board: 

Q. Will you state your name, please! A. George E. C. 
Hayes. 

Q. Are you a member of the Bar of the District of Co¬ 
lumbia. A. I am. 

82 Q. And have been for how long! A. Thirty-two 
years. 

Q. Let me call your attention to the petition filed in Case 
No. 1012. It has your name typewritten on the last page 
(handing the document to the witness). A. Yes, sir. 

Q. Did you prepare that petition! A. Well, I can’t say 
as to actual preparation, sir. I presume I collaborated with 
respect to its preparation. 

Q. If you did not, who did! A. I beg pardon! 

Q. If you did not prepare it, who did! A. If I did notj I 
presume it would be done at the bank after the time of! a 
conference had with me. 

i 

Q. The bank would not draw the petition, would it! A. 
No, I presume that the actual dictation of it was mine. 

Q. Why didn’t you sign it! A. Why didn’t I! 

Q. Yes. A. I can’t answer that, sir. 

Q. I presume it must have been an inadvertence if it was 
not signed! A. It may have been dictated or may have 
been drawn and forwarded to Mr. Mitchell for his signa¬ 
ture, and my secretary, if it was drawn in my office, 

83 may have done exactly what here appears. 

Q. Did you personally file this petition! A. I 
am certain that I did not. 

Q. How did it get down here! A. I judge, from what I 
have heard, that it was sent down by mail or by messenger. 
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Q. By whom? A. By the bank, not by me. 

Q. When you prepare petitions, don’t you file them? 
A. Not always, sir. The procedure with respect to appear¬ 
ances down here before the Board are matters not exactly 
of routine. I presume if it was a matter in court I would 
have filed it myself or have somebody in my office file it. I 
may have done it in this instance. I am not saying I did 
not file it. I am just saying it was three years ago, and I 
don’t have personal recollection of what occurred. 

The Board: Is there anything else? 

Mr. Cobb: No questions. 

The Board: Mr. Updegraff? 

Mr. Updegraff: No questions. 

By the Board: 

Q. Mr. Hayes, I call your attention to the original peti¬ 
tion filed in this case, Industrial Savings Bank 
84 against the District, No. 991,1 think that is the num¬ 
ber. Is that right? A. That is correct, sir. 

Q. Does that have your name on it? A. Yes. 

Q. Is that your signature? A. That is correct. 

Q. Did you prepare that petition? A. I will simply say 
again, I presume I did. 

Q. If you did not, who did? A. My presumption again is 
that I did file it, and that I actually prepared it. 

Q. If you didn’t prepare it, who did? What other law¬ 
yers are there in your office? A. There would be no other 
lawyers in our firm who would have prepared it and signed 
my name to it, because my name appears. 

Q. Is there anyone else who could have prepared it with¬ 
out signing your name? A. I wouldn’t think so. I think 
the fact that my name appears on it indicates that I pre¬ 
pared it. 

The Board: Are there any questions ? 

Mr. Updegraff: I have none. 

The Board: Mr. Cobb? 

Mr. Cobb: No, I have no questions. 
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85 Pet’s Ex. No. 13 j 

Received in evidence 

i 

Industrial Bank of Washington 15-95 
11th and U Street, N. W. 

Washington, D. C., Mar. 14, 1947 No. 2443. j 

Pay to the order of Collector of Taxes D.C. $2,461.46. 

i 

Industrial Bank Wash., $2461 and 46 cts. 

! 

Hamilton National Bank, Washington, D. C., John F. 
Cook, Cashier. 

I 

Pet’s Ex. No. 14 received in evidence 

| 

District of Columbia—Office of the Assessor; for fiscal 
year 1947. Bill for Second Half—Due in March. Penalty, 
1% each succeeding month. Second Half: Gross Earnings, 
$82,048.57 @ 6%—1/17/47. Second Half: $2461.46. Indus¬ 
trial Bank of Washington, 2000 11th Street, N.W., Washing¬ 
ton, D. C. A.O. 22181. AD Credit: 9008. Notice—If tax 
for year is paid at one time, present all coupons. If only 
one-half is paid, present the proper half together with the 
Collector’s Coupon. Pay Collector of Taxes, D. C. Enclose 
stamped addressed envelope if receipt is desired. Mar-17- 
47 851 2—Chk—K 2,461.46. Paid—Guy W. Pearson, Col¬ 
lector of Taxes, D. C. 

i 

86 Pet’s Ex. No. 15 

for Identification 

March 14, 1947 

Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: I 

We enclose herewith our Cashier’s Check No. 2443, in the 
amount of $2,461.46, in payment of second half of Gross 


I 
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Earnings Tax. We wish it understood that this payment is 
being made under protest in order to protect our legal rights 
in the matter. 

Very truly yours, John F. Cook, Cashier. 

Enclosure 

CC: Assessor of Taxes, D. C. 

CC: Board of Personal Tax Appraisers 

87 Pet’s Ex. No. 16 

for Identification 

Copy 


March 14, 1947 

Collector of Taxes 
District Building 
Washington 4, D. C. 

Dear Sir: 

We enclose herewith our Cashier’s Check No. 2443, in the 
amount of $2,461.46, in payment of second half of Gross 
Earnings Tax. We wish it understood that this payment is 
being made under protest in order to protect our legal rights 
in the matter. 

Very truly yours, John F. Cook, Cashier. 

Enclosure 

CC: Assessor of Taxes, D. C. 

CC: Board of Personal Tax Appraisers 

Received Mar. 20, 1947, Personal Tax Division, Office of 
Assessor D. C. 

• ••••••••• 
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89 Filed Sept. 14, 1950. Board of Tax Appeals for the 

District of Columbia. 

DESIGNATION OF RECORD 

To The Clerk of the Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the United States Court of Appeals for 
the District of Columbia, with reference to petition for re¬ 
view heretofore filed by the petitioner in the above cause, a 
transcript of the record in the above cause, prepared and 
transmitted as required by law and by the rules of said 
Court, and to include in said transcript of record the fol¬ 
lowing documents or certified copies thereof, to wit: j 

] 

1. Pleadings before the Board. 

| 

2. Findings of Fact and Opinion of the Board of Tax 
Appeals. 

! 

3. Decision of the Board of Tax Appeals. j 

i 

4. Petition for Review, with date of filing. 

5. Transcript of testimony. 

6. This Designation of Record. 

« * • * « • • * # * 

i 

i 

91 Filed Sept. 15, 1950. Board of Tax Appeals for the 

District of Columbia. 

i 

SUPPLEMENTAL DESIGNATION OF RECORD 

To The Clerk of the Board of Tax Appeals: 

You are hereby requested to prepare, certify and transmit 
to the Clerk of the United States Court of Appeals for the 
District of Columbia, with reference to petition for review 
heretofore filed by the petitioner in the above cause, in the 
matters designated for record the following: 


i 
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1. Exhibits numbered 13, 14, 15, 10, and 17. 

2. Memorandum Opinion of Board of Tax Appeals. 

3. This Supplemental Designation of Record. 


• #*•••*••• 

92 Filed Sept. 15, 1950. Board of Tax Appeals for the 

District of Columbia. 

ADDITIONAL DESIGNATION OF RECORD 

To The Clerk of the Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the United States Court of Appeals for 
the District of Columbia Circuit, as a part of the record 
heretofore designated and filed by the petitioner on Sep¬ 
tember 14, 1950, in the above proceeding, the following ad¬ 
ditional parts of the record and a certificate made by you 
as indicated by item (2), below, to wit: 

(1) Motion for reconsideration and to correct Con¬ 
clusions of Law and Decision, filed May 9, 1950. 

(2) A certificate of the Clerk of the Board of Tax 
Appeals for the District of Columbia to the effect that 
the Board did not rule on respondent’s motion for re¬ 
consideration and to correct conclusions of law and 
decision filed May 9, 1950. 

(3) Amendment of Finding of Fact, entered June 
13, 1950. 

(4) Conclusions of Law of the Board of Tax Ap¬ 
peals entered May S, 1950. 

(5) Memorandum of the Board filed June 13, 1950. 

(6) This additional designation of record. 
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i 

CERTIFICATE j 

I, Phyllis R. Liberti, Clerk ol' the Board of Tax Appeals 
for the District of Columbia, do hereby certify that after 
diligent search no record or entry purporting to be tfie 
action of the Board upon the respondent’s motion for re¬ 
consideration and to correct conclusions of law and de¬ 
cision, filed in the above-entitled matter on May 9, 1950, 
is found to exist in the record of my office. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 27th day of September, 1950. 

| 

Phyllis R. Liberti, 

Clerk, 

Board of Tax Appeals for: 
the District of Columbia. 

i 

« # • * * • * * • | • 

i 

i 

95 Filed Sept. 18, 1950. Board of Tax Appeals for the 

District of Columbia. 

ADDITIONAL DESIGNATION OF RECORD OF ' 

PETITIONER 

To The Clerk of the Board of Tax Appeals: 

You are hereby requested to prepare, certify and traps- 
mit to the Clerk of the United States Court of Appeals f6r 
the District of Columbia Circuit, as a part of the record 
heretofore designated and filed by the petitioner in the 
above proceeding, the following: 

1. Statement of Points. 

i 

2. This Additional Designation of Record of Petitioner. 

• * # • * • * • • ■ • 


i 


! 

i 


I 



50 


96 Filed Sept. 18, 1950. Board of Tax Appeals for the 

District of Columbia. 

STATEMENT OF POINTS 

The sole point being urged by the petitioner is that the 
Board of Tax Appeals for the District of Columbia was in 
error in failing to find as a fact upon the testimony adduced 
that the taxes for the second half of the fiscal year 1947 
was paid under protest in writing by petitioner. 

• ••••••••• 


CERTIFICATE 

I, Phyllis R. Liberti, Clerk of the Board of Tax Ap¬ 
peals for the District of Columbia, do hereby certify that 
the foregoing pages, 1 to 96, inclusive, constitute a true 
transcript of record, papers, and proceeedings on file and 
of record in my office as called for by the Designations of 
Record in the above-entitled case. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 27th day of September, 1950. 

Phyllis R. Liberti, 

Clerk, 

Board of Tax Appeals for 
the District of Columbia. 

• ••••••••• 
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RESPONDENT’S STATEMENT OF THE 
QUESTION PRESENTED 

The question presented is whether the Board of Tax Apf 
peals for the District of Columbia had jurisdiction to hea? 
and determine an appeal filed with said Board when the 
taxpayer did not pay all the taxes involved under protest 
in writing before appeal to the Board as required by statute; 
Included in this question is a further question whether the 
Board’s Findings of Fact that the second half of the tax 
involved was not paid under protest in writing was *tof- 
clearly erroneous. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10,793 


Industrial Bank of Washington, Petitioner, 

v. 

District of Columbia, Respondent. 


PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT 


JURISDICTIONAL STATEMENT 

This is a proceeding to review, in part, a decision of the 
Board of Tax Appeals for the District of Columbia based 
upon finding of fact No. 18 (App. 7) as amended (App. 
11-13) and that portion of conclusion of law No. 5 (App. 8) 
holding that said Board had no jurisdiction over peti- 
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turner’s appeal to it so far as such appeal related to the 
second half of the tax involved for the fiscal year 1947. 

Notice of the assessment involved was sent to petitioner 
on January 17, 1947 (App. 7). Petitioner paid, under pro¬ 
test in writing, one-half of the amount of such tax assess¬ 
ment on February 13, 1947, and on March 14, 1947 filed its 
appeal with the Board of Tax Appeals (App. 7). The re¬ 
maining half of said tax was paid on March 17, 1947, after 
the appeal was filed with the Board. Such payment was 
not made under protest in writing (App. 7, 11-13). 

This Court is authorized to review decisions of the Board 
of Tax Appeals under the provisions of §§ 3 and 4 of Title 
IX of the District of Columbia Revenue Act of 1937, as 
added by the Act of May 16, 1938, 52 Stat. 370, c. 223 (§§ 
47-2403 and 47-2404 D. C. Code 1940). 

COUNTER STATEMENT OF THE CASE 

The Board of Tax Appeals for the District of Colum¬ 
bia determined, in the petitioner’s appeal before that 
Board, that the petitioner was a savings bank for the tax 
years involved; that petitioner should be taxed at the rate 
of 4% of its gross earnings under the applicable statute 
after deducting interest paid to its depositors, rather than 
at the rate of 6% as determined by the Assessor (Ap£. 7 
and 8) and authorized a refund of the difference in tax 
only as it related to the first half of the tax which had 
been paid under protest in writing prior to appeal to the 
Board (App. 14). The Board concluded as a 7 matter of 
law, based upon the second portion of its finding of fact 
No. 18 (App. 7) that (App. 8): 

“The second half of the tax for said year not 
having been paid under protest, the Board has 
no jurisdiction over the appeal so far as it relates 
to said second half.” 

After the findings of fact and conclusions of law of the 
Board of Tax Appeals were entered on May 8, 1950 (App. 
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5-8) petitioner, on motion, was granted a further hearing 
to produce additional evidence on the matter of whether 
the second half of the tax involved was paid under protest 
in writing. After such further hearing the Board, on June} 

13, 1950, amended its finding of fact No. 18 (App. 11-13) 
but did not amend its conclusion of law quoted above. 

The amended finding of fact No. 18 showed that neither! 
the check nor the bill pertaining to the second half of the! 
tax paid March 17, 1947 were marked by the petitioner or 
the collector to indicate that the tax was paid under protest 
(App. 11); that the appeal filed with the Board on March 

14, 1947 did not aver payment of the second half of thej 

tax; that the original of the petition filed with said Board 
was not accompanied by the original or any copy of the 
letter of protest referred to in said finding; that the prin-! 
cipal clerk in the mail unit of the Office of the Collector of 
Taxes and the Cashiers were under instructions to read 
each piece of mail that came through accompanied by 
checks and bills and if there appeared to be a letter ofj 
protest they stamped the words “paid under protest” on thei 
letter, bill and the check and presented the letter to the clerk; 
of the office having charge of the filing of the letters of 
protest; that the cashiers were further under instructions 
when payments were brought in, if payments were pro¬ 
tested either orally or in writing, to stamp the bills “paid 
under protest”; and that there was no evidence that the 
original of such letter of protest had ever been received 
by the Collector of Taxes or by any one in his office (App.j 
12-13). The Board further found that the cashier of peti-j 
tioner on March 14, 1947, drew a check payable to the Col¬ 
lector of Taxes for the second half of the tax involved and 
caused the check and the bill to be mailed to the Collector 
of Taxes which were received by the Collector on or about 
March 17, 1947, and that the check was paid by the drawee 
bank on March 20,1947 (App. 11). j 

The Board of Tax Appeals entered its decision on August! 
16,1950, authorizing a refund of gross earnings tax for the j 
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fiscal year involved for the excess paid by petitioner for 
the first half of said tax only (App. 14). 

STATUTES INVOLVED 

Sec. 3 of Title IX of the District of Columbia Revenue 
Act of 1937, as added by the Act of May 16, 1938, 52 Stat. 
370, c. 223 (§§ 47-2403 and 47-2404, D. C. Code, 1940), the 
material portions of which are as follows: 

“Sec. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any * # # , 
gross-earnings, * * * tax or taxes, or penalties 
thereon, may, within ninety days after notice of 
such assessment, appeal from such assessment to 
the board, provided such person shall first pay 
such tax, together with penalties and interest due 
thereon, to the collector of taxes of the District 
of Columbia under protest in writing. * * • ” 

SUMMARY OF ARGUMENT 

The Board of Tax Appeals, having found as a fact that the 
second half of the tax involved was not paid under protest in 
writing as required by the statute involved, lacked jurisdiction. 

The Board’s findings of fact should not be disturbed unless 
clearly erroneous. The evidence shows that the Board’s basic 
finding is not clearly erroneous and it, therefore, should not be 
disturbed. 

The presumption of fact that a letter, properly mailed, was 
received by the person to whom it was addressed does not arise 
in the absence of proof of the proper mailing of the letter. Even 
after the presumption arises it may be rebutted by evidence show¬ 
ing that the letter was not in fact received by the addressee. This 
was purely a question of fact to be determined by the Member 
Sole of the Board of Tax Appeals. 

The decision of the Board that it did not have jurisdiction over 
the second half of the tax involved was correct and should be 
affirmed. 
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ARGUMENT j 

I 

• i 

The Board of Tax Appeals Lacked Jurisdiction. 

In this case the Board of Tax Appeals found facts, based 
upon substantial evidence, that the second half of the tax| 
involved was not paid under protest in writing (App. 7, 
11-13) and concluded as a matter of law (App. 8) that for I 
this reason the Board had no jurisdiction over such half i 
of the tax. In some of the Board’s earliest reported deei-: 
sions, involving its jurisdiction over appeals to it, it was j 
held that in order to give the Board jurisdiction it must be 
affirmatively shown that the entire tax involved was paid j 
under protest in writing. Jean Drury v. District of Colum¬ 
bia , 67 Wash. Law Rep. 130; Stromeyer & Arpe Co. v. j 
District of Columbia, 67 Wash. Law Rep. 721. In the j 
recent case of District of Columbia v. Jack K. McFall now j 
pending in this Court (No. 10,703) decided by the Board of I 
Tax Appeals on May 2, 1950, it was held by the Board that j 
payment of an excise tax under protest under Title III of 
the District of Columbia Revenue Act of 1949 1 was not re- 

I 

quired as a prerequisite to an appeal to it and that, if it 
were, the protest made by McFall 12 days after payment 
of the tax was a sufficient compliance with such prere¬ 
quisite. 

The District of Columbia, respondent in this case, did \ 
not file a cross-appeal on the question of the Board’s juris- j 
diction in the present case. This Court stated in J. E. Dyer 
and Co. v. District of Columbia , 73 App. D. C. 52, 115 F. 
2d 945, construing the Board’s governing statute, parti- ; 
cularly the section of said statute which is involved in the 
present case, that the statute allows an appeal to the Board 
“provided such person shall first pay such tax . . . ”. In j 
the present case the second half of the tax was not paid j 

1 Public Law 76—Slst Congress approved May 27, 1949, U. S. Code Congrcs- j 
sional Service 1949, pp. 134, 135. i 
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until after the appeal was filed and, as the Board found, 
it was not paid under protest in writing. These findings 
should not be disturbed unless clearly erroneous. Distriot 
of Columbia v. Pace, 320 U. S. 698, 88 L. Ed. 408, 64 S. Ct. 
406; Connecticut Avenue Cafe v. District of Columbia, 83 
U. S. App. D. C. 272, 169 F. 2d 304, Riggs Development 
Company v. District of Columbia, and Colonial Mortgage 
Corp. v. District of Columbia, No. 10,144 and No. 10,173, 
decided by this Court on September 11, 1950. The Board’s 
finding of fact No. 18 which formed the basis for the 
Board’s conclusion of law with respect to the question here 
presented is not clearly erroneous and has substantial basis 
in the evidence as will appear from the testimony of peti¬ 
tioner’s witnesses, Jesse H. Mitchell (App. 27-34, and 41), 
Ross M. Lehman (App. 21-26 and 39-41), and Samuel J. 
Kidd (App. 35-38) together with petitioner’s exhibits No. 
13 and 14 (App. 45). 

The statute prescribing the requirements for obtaining 
jurisdiction of the Board over an appeal to it specifically 
requires that the person aggrieved may appeal to the Board 
provided the person aggrieved shall first pay the tax under 
protest in writing. 

Petitioner argues in its favor the well-known presump¬ 
tion of fact that a letter properly mailed was received by 
the person to whom it was addressed. However, the pre¬ 
sumption does not arise in the absence of proof of the 
proper mailing of the letter; i.e., the letter should be prop¬ 
erly addressed to the addressee, properly stamped with suffi¬ 
cient postage thereon and be deposited in some post office or 
some sub-division of the postal department where mail may 
properly and legally be deposited for collection. 20 Am. 
Jur., Evidence Sec. 197, p. 198. Such presumption, being 
one of fact, may be rebutted by evidence showing that the 
letter was not in fact received. 20 Am. Jur., supra, Sec. 
201, p. 200. In the present case whether there was suffi¬ 
cient evidence to overcome the presumption was a question 
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of fact for determination by the Board of Tax Appeals. 
With respect to such evidence the Board stated in a memo¬ 
randum (App. 13): 

‘‘Pursuant to petitioner’s motion, petitioner was 
permitted to, and did adduce additional evidence 
in an effort to show that the second half of the 
tax for the fiscal year ended June 30,1947, had been 
paid under protest in writing. There was testi¬ 
mony tending to show that such a letter was writ¬ 
ten and accompanied the check. On the other hand, 
the testimony on behalf of the respondent was 
positive to the effect that no such letter was re¬ 
ceived by the Collector of Taxes or by any of the 
personnel in his office. The evidence that such a 
letter had been mailed was far from conclusive, 
but rested only on the evidence of petitioner’s 
president that such a letter was written and that 
under ordinary routine would have been mailed. 
Even if the evidence that the letter was mailed had 
been convincing, it would have raised only a re¬ 
buttable presumption that it was received, Colum¬ 
bia National Life Insurance Co. v. Rodgers , 93 F. 

(2d) 740. The burden of proof of showing such 
receipt was on petitioner, Bloch v. Eastern 
Machine Screw Corp., 281 F. 777. In the opinion 
of the Board, such a burden has not been sustained. 

# * • a 


CONCLUSION 

This Court has not yet decided what specifically are the 
requirements for an appeal to the Board of Tax Appeals 
under the statute involved with respect to the provision 
that an appeal to the Board may be filed provided the 
person aggrieved shall first pay the tax to the Collector of 
Taxes “under protest in writing”. The Board of Tax 
Appeals has found as a fact that such was not done as to 
the second half of the tax involved in the present case and 
therefore its decision in that respect should be affirmed. 
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The District of Columbia does not urge that the Board’s 
assumption of jurisdiction as to the first half of the tax in¬ 
volved was erroneous, even though such assumption of 
jurisdiction was contrary to the Board’s earlier decisions 
construing its governing statute. Whether the Board of 
Tax Appeals has erroneously construed the jurisdictional 
provisions of its governing statute in the present case is not 
a matter which can be stipulated by either or both of the 
parties involved. J. E. Dyer and Co. v. District of Colum¬ 
bia, supra. 


Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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